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CONSENT DECREE
I. BACKGROUND

A. The United States of America ("United States"), on behalf :
of the Administrator of the United States Environmental Protectioni
Agency ("EPA"), filed a complaint in this matter pursuant to Sections
106 and 107 of the Comprehensive Environmental Response, Compensation,
and Liability Act ("CERCLA"), 42 U.S.C. §§ 9606, 9607.

B. The United States in its complaint seeks, inter alia: (1)
reimbursement of costs incurred by EPA and the Department of Justice
for response actions at the Gould Superfund Site (QSitéQ) in éorﬁland,
Oregon, together with accrued iﬁterest; and (2) performance of studies
and response wo;k by the Defendants at the Site:éonsistent with the
Naﬁionél Contingency Plan, 40 C.F.R.. Part 300 (as~amehded) ("NCP").

- C. In accordance with the NCP and Section 121 (f) (1) (F) of
CERCLA, 42.U.S.¢. § 9621(f)(1)(F), EPA notified the State of Oregon
(the "State?) on June 2, 1997, of negotiations with potentially
responsible pérties‘rega;ding the implementation of the remedial
design and remedial action ﬁor the Site, and EPA has provided the
State with an opportunity to participate in such negotiations and be
a party to this Consent Decree. - |

D. In accordance with Section 122(j) (1) of CERCLA, 42 U.S.C. §

9622(3j) (1), EPA notified the United States Department of Interior and

the United States Department of Commerce-National Oceanic and:

Atmospheric Administration, and the State of "Oregon Department ofi

CONSENT DECREE PAGE 4 OF 95



(§9]

W U

O 0 ~N O

10
11
12
13
14
15
16
17
18
19
20
21

2
23
24
25
26
27
28

Environmental Quality on June 30, 1997 of negotiations witch.

potentially responsible parties regarding the release of hazardous .

substances that may have resulted in injury to the natural resources
under Federal trusteeship and encouraged the trustee(s) to participate
in the negotiation of this Consent Decree. |

E. The defendants that have entered into this Consent Decree
("Settling Defendants") do not admit any 1iabi1ity to the Plaintiff
arising out of the transactions or occurrences aileged in the
compiaint, ndr do they acknowledge that the release or threatened
reieése of hazardous substance (s) at.or from the Site constitutes aﬁ
imminent or substantial endangerment to the public health or welfare
or the envirbnment; The participation by any Settling Defendant in
this Consent Decree shall not be considered an adﬁission of liability
for any purpose, and the fact of such participation by the Settling
Defendaﬁt shall not ‘be admissible against such éettling Defendant in
any judicial or administrative proceeding; except, however, in an
action or proceeding brought by the United Staﬁes to enforce the terms
of this Consent Decree,. a Settling Defendant’s participation in this
Consent Decreé shall be admissible as'evidence.

. F. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA

published notice of the completion of the Focused Feasibility Study

ahd of the proposed plan for an amended_femedial action on April 1,

1996, in'é'major local newspaper'of general circulation. EPA provided

an opportunity for written and oral comments from the public on the
proposed plan for remedial action.

- G. The decision by EPA on the remedial action to be implemented

CONSENT DECREE PAGE 5 OF 95
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at the Site is embodied in a Record of Decision ("ROD"™), executéd on
June 3, 1997, on which the State has given ité concurrence. -The ROD
includes a responsivehess summary to the public comments . thice of-
the final plan was published in accordance with Section 117 (b) of
CERCLA, 42 U.S.C. § 9617 (b).

H. EPA issued a first amendmeﬁt to_thé Unilateral Administrative
Order k“UAo”) on July 8, 1997, which directed the Settling Defendants
to perform the Remedial Désign and specified portions of the Remedial
Action selected in the ROD. EPA shail terminate the UAO upon its
approval of the Remedial Design Work Plan. . |

I. Based on the information presently available to EPA, EPA
believes that the Work-will be properly and promptly cbnduéted by the
Settling Defendants if conducted in accordance with the reéuirements
of this Consent Decree and its appendices. |

J. Solely for the purposes of Section 113(j) of CERCLA, 42
U.S.C. § 9613(3), the-Remedial_Actioﬁ selected by the ROD and the Work
to be performed_by the Settling Defendants shall conStitute a response

action taken or ordered by the President.

K. The Parties-recognize, and the Court by entering this:

Consent Decree finds, that this Consent Decree has been negotiated by

the Parties in good faith and implementation of this Consent Decree
will expedite the cleanup of the Site and will avoid prolonged and
complic;téd-litigatién between the Parties, and that this Consent
Decree is fair, reasonable, and in the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

-

CONSENT DECREE PAGE 6 OF Ec]
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II. JURISDICTION

1. This Court has jurisdictioﬁ over the subject matter of this
action pursuant to 28 U:S.C. §§ 1331 and 1345, and 42 ULS;C. §§ 9606,
9607, and 9613(b). This Court also has personal jurisdiction over the
Settling Defendants. Solely for the purposes of this Consent Decree
and the underlying.complaint, Settling Defendants waive all bbjections
and defenses that they may have to'jurisdictién of the Court or to
venue_in-this District. Settling Defendants shall not challenge the
| terms of this Cénsent'Decree or this Court's jurisdiction to enter ana
enforce thiﬁ Consent Decree: |
III. EAEZUﬂiJEEEﬂQ

| ' 2. This Consent Decree applies to and is binding upon the United

States and upon Settling Defendants and their successors and assigns.

Any change in ownership or corporate status of a Settling Defendant

including, but not limited to, any transfer of assets or real or
personal property, shall in no way alter such Settling Defendant's

responsibilities under thls Consent Decree.

defined below) réquifed by ihis_Consent_Decreé and to each person
representing any Work-Performing Settling Defendants with respect to
the Site or the Work and éhall-condition all contractS'entered'iﬁto
hereundéf.uéoh performance of the Work in conformity with the terms

of this Consent Decree. Work-Performing Settling Defendants or their

subcontractors hired to perform any portion of the Work required by

CONSENT DECREE PAGE 7 OF 95
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this Consent Decree. Work-Performing Settling Defendants shall

nonetheless be responsible for ensuring that their contractors and

subcontractors perform the Work contemplated herein in accordance with :

this Consent Decree. . With regard to the activities - undertaken' :

pursuant to.this Consent Decree, each contractor and subcontractcr i

shall be deemed to be in a contractual relatiqﬁship with the Work-
Performing Settling Defendants within the meaning of Section 107(b) (3)
of CERCLA, 42 U.S.C. § 9607 (b) (3). | |

- ~IV. DEFINITIONS

4. Unless otherwise expressly prévided herein, terms used in
thié Consent Decreé‘which are defined in CERCLA_or_in-reguiations
promglgated under CERCLA shall have the meaning assigned ﬁo them-in
CERCLA or in such regulations. Whepever terms listed below are used
in £his Conéent Decree or in the appendices attached hereto and
incorporated hereunder, the following definitions shall apply:

"CERCLA" shall mean the Comprehensi#e.Environmental Response,

Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601

et gseq.

"Consent 'Decrée" shall mean this Decree and all appendices

attached hereto (Iisted in Section XXIX). 1In the event of conflict
between this Decree and any appendix, this Decree shall control.
‘"Day" shéll.mean a caiendar day unless expressly stated to be a
WOrking”day. "ﬁorking day" shall mean a Day other than a Saturday,
Sunday, or Federal holiday. 1In compﬁting any period of time under
this Consent Decree, where the last day would fall on a Saturday,

Sunday, or Federal holiday, the period shall fhn until the close of

CONSENT DECREE PAGE 8 OF 95
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businéss of the next working day.
"EPA" éhall mean - the United States Environmental Protecﬁion
Agency and any successor departments or agencies of.the United States.
"Future Respohse Costs" shall mean all costs, including, but not?
limited to, direét and indirect costs, that the United States incurss
in reviewing or developing plans, reports and other items pursuant te
this Consent Decree, verifying the work, or otherwise'implementing,
overseeing, or enforcing this Consent Decree, including, but not
limited to, payroll costs, contractor costs, travel costs, léboratory
costs, the costs incurred pursuant to Sections VII, IX (including, but
not limited to, the cost of attorney time and any_monieslpaid to
secure accéss and/or to secure or implement institutional COﬁtrbls
indluding, but not limited-td, the aﬁount'of just compensation), XV,
and Paragraph 86 of Section XXI. -Future Response Costs shall also
include all Interim Response Costs. |
"Interim-Response Costs" shali mean all costs, inéiqdiﬁg_@i:ect
and indirect costs, (a) ihcurred aftef July i, 1996 but paid by thg
United States in connectiop with the Site bétween July 1, 1997 and tﬁe'
effective date of this Consent Decree, or (b) incurred after July 1,
1996 but paid after the effective daté of this Consent Decree.
"Interest," shall mean interest at the rate gpecified for
interest on investments of the Hazardous Substance Superfund
establiéﬁéd undef Subchapter A of Chapter 98iof Title 26 of the U.S.
Code, compounded oﬁ_October 1 of each year, in accordance with 42
U.S.C. § 9607(a). -

"National Contingency Plan" or "NCP" shall mean the National. Oil

CONSENT DECREE PAGE 9 OF 95
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forth oﬁ-pages 26-28 of the ROD and Section III of the SOW.

and -Hazérdous Substances Pollution Contingéncy- Plan promulgated
pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, codified at 40
C.F.R. Part 300, and any amendments thereto.

"Operation and Mainﬁenénce" or "O & M" shall mean all activities
required to maintain the effectivenesé,of the Remedial Action as
required under the Operation and Maintenance Plan approved or
developed by EPA pursuant to this Consent Decree and the Statement ot
Work (SOW). |

"Owner Settling Defendaﬁts" shall mean Gould Electronics_Inc.;
tHe_Buriington Northern and Santa Fe Railﬁay Company, Rhone-Péulenc;i
Inc., ESCO Corp., and Schnitzer Investment Corp. ‘

"Péragraph“ shall mean a poftion of this: Consent Dédreei
identified by an arabic numeral or an upper case letter.

_"Parties" shall mean the United States, énd the Settling

Defendants.

"Past Response Costs” shall mean all unreimbursed costs,
includiﬁg,'but not iimited to, direct and indirect costs, that the%
United Stétés paid at or in conneétion with the Site through June 30, :
1997, plus Inﬁerest.on all such costs which has accrued pursuant to |
42 U.S.C. § 9607 (a) through such date. | E

nperformance Standards" shall mean the cleanup standards ' and |

other measures of achievement of the goals of the Remedial Action, set§

"plaintiff" shall mean the United States.
"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42

U.S.C. §§ 6901 et seq. (also known as the Resdurce Conservation and .

.CONSENT DECREE PAGE 10 OF 95



I

O 00 N O

10
11
12

14
15
16
17
18
19
20
21
22
23

24
25
26
27
28

pursuant to Paragraph 12 of this Consent Decree and approved by EFA,

Remedial Action pursuant to the Remedial Design Work Plan.

Recovery'Act).

"Record of Decision" or "ROD" shall mean the EPA Record cf,

Decision relating to the Soils Operable Unit at the Site signed on

June 3, 1997, by the Regional Administrator, EPA Region 10, and all
attachments thereto, which amends the March 31, 1988 Record of
Decision for the Soils Operable Unit at the Site.. The ROD is éttached
as Appendix A. B

"Remedial Action" shall mean those activiﬁies, except for
Operation and Maintenance, to be undertaken by the. Work-Performing
Settling Defendants to implement the ROD, in accordance with the SOW
and the final Remedial Design and Remedial Action Work Plans and other
plans approved by EPA. |

"Remedial Action Work Plan" shall mean the document developed

and any amendments thereto.

"Remedial Design" shall mean those activities described by

Section IX of the First Amendment to EPA Administrativé‘ofder, EPA
Docket No. 1091-01-10-106, which require the Work-Performing Settling

Defendants to develop the final plans and specifications - for the

"Remedial Design Work Plan" shall mean the document, inclu&ing
any amendments thereto, developed pursuant tb'Section IX of the Eirst
Amendment to EPA Administrative Order, EPA Docket No 1091-01-10-106.

"Section" shall mean a portion of this Consent Decree identified
by a roman numeral. | -

"Settling Defendants" shall mean NL Industries, Inc., Gould

CONSENT DECREE PAGE 11 OF 95
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XXV (Retention of Records). .

Electronics 1Inc., Johnson Controls, Inc., Exide, Inc., Lucent ;

Technologies, Inc., Rhone-Poulenc, Inc., the Burlington Northern and
Santa Fe RailWay Company,- ESCO Corp., and Schnitzer Investment Corp.

*Site"™ shall mean the Goula Superfund Site; encompassing
approximately 30 acres, lpcated at about 5909 N.W. 61lst Avenue in
Portland, Multnoméh County, Oregon as depicted generally on the map
attached as Appendix C, and the areal extent of contamination ahd all
suitable areas in very close proximity to the contamination necessary
for implementation of the response acﬁion. |

"State" shall mean éhe-State of Oregon.

"Statement of wOrkﬂ'or 5SOW" shall mean the statement'of.wak for
implementation of the Remedial Design, Remedial Actiog; and Operxation
and Maintenance at the Site; as set forth in Appendix B to this
Consent Decree and ény modifications made in accordance with this
Consent Decree. | | |

"Supervising Contractor" shall mean tﬁé principai_contractor
retained by the Work-Performing Settling Defendants to supervise and
direct thé implementation of the Work under this Consent Deéree.

"United States" shall mean the United étates of America.

"Waste Material' shall mean.(l) any "“hazardous substahce“ under
Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or
contaminant under Section 101(33), 42 U.S.C. § 9601(33); and (3) any
"solid Qéste" under Section 1004 (27) of RCRA, 42 U.S,C; § 6903(27).

"Work" shall mean all activities Settling Defendants are required

to perform under this Consent Decree, except those required by Section

..

CONSENT DECREE PAGE 12 OF 95
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“Work-Performing Settling Defendants” shall mean NL Industries,

inc;, Gould Electronics Inc., and Rhone-Poulenc,.Inc.

V. GENERAL PROVISIONS

5. Objectives of the Parties

The objectives of the Parties in entering into this Consent
Decree are to protect public health or welfare or the environment at
the Site by the design and implementation of response actions at'tne
site by the Settling Defendants, to reimburse response costs of the
Plaintiff, and to resolve the claims of Plaintiff against Settllng
Defendants as prov1ded in this Consent Decree.

6. Commitments by Settling Defendants

a. Settling Defendants shall flnance and perform the Work

requ1red of them herein in accordance with this Consent Decree, the

ROD, the SOWw, and all work plans and other. plans, standards,

specifications, and schedules set forth herein or developed by such

Settling Defendants and approved by EPA pursuant to this Consent

Decree. -Settling Defendants shall also reimburse the United States
for Future Response Costs as provided in this Consent Decree._

b. The obligations of the Work-Performing Settling
Defendants to finance and perform the Work required of them herein,
and to pay amounts owed to the United States are joint and several.

In the event of the 1nsolvency or other failure of any one ‘or more

Work-Performing Settllng Defendants to implement the requ;rements of

this Consent Decree, the remaining Work-Performing Settling Defendants |

shall complete all such requirements.

CONSENT DECREE PAGE 13 OF 95




I

10
11

124

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

-and appropriate requirements of all Federal and state environmental
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laws as set forth in the ROD and the SOW. The activities conducted

7. Compliance With Applicable Law

All activities undertaken by Work-Performing Settling Defendants
and the Owner Settling Defendants pursuant to this Consent Decre=s
shall be performed in accordénce with the requirements of all%
applicéble federal and state laws and regulations; Work-Performing

Settling Defendants must also comﬁiy with all applicable or relevant

pﬁrsuant to this Conserit Decree, if gpproved. by EPA, shall be
considéred to be consistent with the NéP.
8. ' Rermits
a. As provided in Section 121(e) of CERCﬁA, 42 U.S.C. §

9621 (e), and Section 300.400(&) of the NCP, no permit shall be
required for any portion of the Work conducted:.entirely on-Site (i.e.,
within the areal extent of contamination or in very élose proximity
to the contamination and necessary for implementation of the Work).
Whefe aﬁy portion of the Work that is not on-Site requi:es-a federél

or state permit or approval, Work-Performing Séttling Defendants shall

submit timely and'complete applications and take all-other actions
necessary-to obtain'all such permits or approvals. |

b. The wOrk—Pefforming Settling Defendapts may'seek relief
under the provisions of Section XVIII (Force Majeure) of this Consent
Decree f&f anyldelay in the performance of the Wofk resulting from a

failure to obtain, or a delay in obtaining, any permit required'for

the Work.

c¢. This Consent Decree is not, and Ehall not be construed .

CONSENT DECREE PAGE 14 OF 95
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to be, a permit issued pursuant to any ﬁéderal-br state statute or’

regulation.

a. With respect to any property owned or controlled by the%
Owner Settling Defendants that is located within the Site, within
fifteen (iS) days after the entry of this bonsent Decree, the OWner
Settling Defendants. shall submit to EPA for review and approval a
no;icé to be filed with the Récorder's Office or Registry pf Deeds or
other appropriate office, Multnomah County, State of.Oregbﬂ,,which_
shall provide notice to all successors-in-title that the propérty is
part of the Site, that_EPA selected a remedy for the Site on Juneiz,
1997, and that potentially responsible parties have entered into a
Consent Decfeé requiring implementation of the remedy. Such notices
shall idéntify the United States District Court in which the Consent
Decree was filed, the name and civil action number of this case, and
the date the Consent Decréé was entered by the Court. fhe Owner
Settling Defendants shall record the notices wi;hin_teﬁ (10) ééys of@
EPA's approvai of-ﬁhe notices. The Owner Settling Defendants shéll
prdvide EPA with a certified copy 6f thé reco;dedhnotices within ten
(10) days of recording such notices. . |

b. At least ten (10) days pribr to the conveyance of any
interest in property located within the Site including, but not
iimited to, Ifee interests, leasehold interests, and mortgage

interests, the Owner Settling Defendant conveying the interest shall

give the granéee written notice of (i) this Consent Decree, (ii) any !

CONSENT DECREE PAGE 15 OF 95
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instrument by which an interest in real property has been conveyed
that confers a right of access to the Site (hereinafter referred ts

as ‘“"access easements") pursuant to Section IX (Access and

Institutional Controls), and (iii) any instrument by which an interest

in real property has been conveyed that confers a right to enforce

restrictions on the use of such property (héreinafter referred to as;

“restrictive easements”) pursuant to Section IX (Access and:

Institutional Controls). At least ten (10) days prior to suéh
cbnvéyance,'the Owner Settling Defendan;s conveying the interest shall
also give wfitt.en_ notice to EPA and the State of the prOpgsed
conveyanée, including the name and address of thé grantee,'and the
date on which notice of the Consent Decree, access easements, and/or
restrictive easements was given to the grantee.

c. In the event of any such conveyance, the Owner Settling

Defendant's obligations under this Consent Decree;-including, but not i

limited to, its obligation to provide or secure access and
institutional controlsj-as well as to abide by Such institutional
controls, pursuant to Section IX (Access and Institutional Controls)
of this Consent Decree, shall continue to be met by the Owner Settling
Defeqdant. In no event shall thé conveyance releaée or otherwise
affect the liability of the Owner Settling-Deféndant to comply with
all provisions_qf this Consent-Décree,.absent the prior written
consent of EPA, | If the United States approves, the gréntee may

perform some or all of the.Work under this Consent Decree.

|
!
1

10. An Owner Settling Defendant, who satisfies the'requirements:

of Paragraph 26 of this Consent Decree within fifteen (15) days of the ;
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effective date of this Consent Decree, shall be in compliance with the .

requirements of Paragraph 9 of the Consent Decree.

VI. 2 _W W -P T,
. . i
a. All aspects of the Work to be performed by Work-

Performing Settling Defendants pursuant to Sections VI (Performancs
of the Work by Work—Performing Settling Defendants), VII (Remedy

Review), VIII (Quality Assurance, Sampling and Data'Analysis), and XV

(Emergency Response) of this Consent Decree shall be under the

direction and sgpervisioh of the Super#ising Contractor, the selection
of which shall be subjeet to disapproval by EPA."Within thirty (30)
days after the..lodging of thie Consent Decree, _wOrk;Performing
Settling Defendants shall notify EPA in writing of the name, title,
and qualifications of any contractor preposed to be the SgperviSing
Contraetor. ' EPA will issue a notieee of disapproval or an
authorization to proceed. If at eny time thereafter, Work-Perfprming
Settling Defendants propose to change e Suéervising Contractor,. Work-
Performing Settling Defendants shall give such notice to EPA and must
obtain an authorization to proceed from EPA before the new Supervising
Contractor performs, directs, or supervises any 'Woi'}g. under this
Consent Decree. | _

b. If EPA disapproves a proposed Supervising Contractor,
EPA will.hetify Work-Performing Settling Defendants in writing. Work-
Performing Settling Defendants shall submif 'to EPA a _iist of

contractors, including the qualifications of each contractor, that

would be acceptable to them within thirty (30) days of receipt of

COI_‘JSENT DECREE PAGE 17 OF 95
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EPA's disapprovél of the contractor'previousiy proposed. EPA wil:l
provide written notice of the names of any contra¢£or(s) that ic
disapproves and an authprization to proceed with respect to any of the
other contractors. Work-Pérférming Settling Defendants may seiect any
Cohtractor from that list that is not disapproved and shall notify EPA

of the name of the contractor selected within twenty-one (21) days cf

EPA's authorization to proceed.

c. If EPA fails to provide_written notice of its-authorization
to proceed or disapproval as ?rovided in this Paragraph and this
failure prevents the Work-Performing'Settling‘Defendanté from'meeting
one'or-mofe deadlines in a plan approved by the EPA pursuant.to this
Consent Decree, Work-Performing Settling Defendants may seek relief
under the provisions of Section XVIII (Force Majeure) hereof.

12. Remedial Action.

a. Within (1) sixty (60) of the effective date of'the
Consent Decree or (25 the date EPA approves the Remedial Design,
whichever comes later, Work-Performing Seﬁtling' Defendants shall
submit to EPA, a work plan for the performance of the Remedial Action
at the Site-(;Remedial Action'Work Plan"). The Remedial Action Work

Plan shall provide for construction and implementatibn of the remedy

set forth in the ROD and achievement of the Performance Standards, in

accordance with this Consent Decree, the ROD, the SOW, and the design
plans énd specifications developed in accordance with the Remedial

Design Work Plan. Upon its approval by EPA, the Remedial Ac#ion Work

Plan shall be incorporated into and become enforceable under this

Consent Decree. At the same time as they submit the Remedial Action
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Work Plaﬁ, Work-Performing Settling Defendants shall submit to EPA a.
Health and Safety Plan for field activities required by the'Remediai-
Action Work Plan which conforms to the applicable Occupational Safety%
and Health Administration and EPA requireménts including, but noté

limited to, 29 C.F.R. § 1910.120.

b. The Remedial Action Work Plan shall -include_ the
following: (1) the schedule for completion of the Remedial Action;
(2) method for selection of the contfactOr;_ (3) schedule for

developing and submitting other required Remedial Action plans; (4)
methodology for implemen;ation.of the Construction Quality Assurance
Plan; (5) a groundwater monitoring plan; (6) methods for satisfying
permitting requirements; (7) methodology for impleméntation-éf the
Operation and Maintenance Plan; (8) methodology for implementation of-
the Cdntingency'Plan; (9) tentative formulation of the Remedial Action
team; (10) construction-quality control pian (by coﬁstructor); aﬁd
(11) procedures and plans for the decontamination of equipment and the
disposal of contﬁminated ﬁéterials.' The Remedial Abtion Work Plan |
also shall igclﬁde-a schedule for implementation of al; Remedial
Action tasks identified in the final design submittal and shall
idenﬁify the initial formulatioﬁ of the Wbrk;Performing Settling
Defendants' Remedial Action Project Team (including, but not limited
to, the Supervising Contractor).

c. Upon approvél of the Remedial Actiqn Work Plan.by EPA,
Work-Performing Settling Defendants shali implemént'the a;tivities

required under the Remedial Action Work Plan. The Work-Performing

Settling Defendants shall submit to EPA- all’blans, submittals, or
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other delivérables required under the approved Remedial Action Work
Plan in éccordance with the appréved-s;hedule for review and approval
pursuant to Section XI (EPA Approval of Plans and Other Submissions).
Unless othérwise directed by EPA, Work-Performing Settling Defendants
shall not commence physical Remedial Action activities at the Site
prior to approval of the Remedial Action Work Plan.

13. The Work-Performing Settling Defendants shall continue o
implement the Remedial Action and O&M until the Perférmance-Standards
a:e'achieved and for so long théreéfter aé is oiherwise requifed under
this Consent Decree. | ' |

. 14. Modification of the SOW or Related Work Plans.
a. If EPA determines that _modificatién to the work

specified in the SOW, work plans developed pursuant to the SOW, or

the Remedial Design Work Plan is necessary to achieve and maintain the

Performance Standards or to carry out and maintain the_effectivéness

of the remedy set forth-in'the'ROD, EPA may redquire .that such

modification be incorporated in the SOW and/or such work plans.

Prdvided, however, that a modification may only be required purSuahtf-

to this Paragraph to the extent that it is consistent with the scope

of the remedy selected in the ROD. .
.b.  For the purposes of this Paragraph 14 and Paragraphs 49

and 50 only, the "scope of the remédy selected in the ROD" is:

* Perform design studies to evaluate site constraints and!

design parameters, including consolidation and settlement, |

. lateral and vertical support, dewatering sediments, and the .

hydrogeologic impact of filling East Doane Lake remnant and
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the open excavation in the Lake Area (previously referred to
as the Phase III Area) portion of the Rhone-Poulenc

property;

Construction 'of an OCF, which has a leachate collection
system and allows for implementation of future Rhone-Poulenc

cleanup actions, on the Gould property;

Excavation and dewatering of East Doane Lake sediments

contaminated above specified cleanup levels;

Excavation of the remaining battery. casings on. the Gould

property;

Treatment (stabilization or fixation) of the lead fines
stockpile (S-15), the screened Gould excavation stockpile
(S-22); and other lead contaminated material identified as

prinéipal,threat waste;

Consolidating contaminated material, including sediments,
treated and untreated stockpiled materials, casings, soil

and debris in the lined and capped OCF;

Filling the East Doane Lake remnant and the open excavation

in the Lake Area of the Rhone-Poulenc property{

.
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Institutional controls, such as deed restrictions or
environmental protection easements, which provide access tc
EPA for the purpose of evaluating the effectiveness of the
remedial action, and which limit future use of properties
within fhe Site to (1) industrial operations or other uses
compatible with the protective level of cleanup achieved
after imélementation of the selected remedial action, and
(2) uses.which do not damage the OCF cap.aﬁd liner system or

cause releases of buried materials;

Performing ground-water monitoring to'énsure the .

effectiveness of the cleanup and that contaminants were not

mobilized during its implementation; and

Long-term operation and maintenance requirements and reviews
conducted no less often than every five (5) years to_ensufe

the rémedy'continues to provide adequate protection of human

.healﬁh and the environment.

The selected remedy will also allow off—site'disposal of

contaminated materials from the Gould site at regulated

Subtitle D or Subtitle C disposal facilities. Off-site
disposal .may be necessary because of the uncertainty
associatea with final site quantities and desigﬁ
constraints. The selected remedy defers a cleanup décision

on subsurface waste materials located on the Rhone—Poulenc
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.and ESCO properties.

c. . If Work-Performing Settling Defendants object to any
modification determined by EPA to be necessary pursuant to this
Pafagrabh, they may_seek dispute resoiution pursuant to Section XIX
(Dispute Resolution), -Paragraph 66 (record review). The SOW and/or
related work plans shall be modified in  accordance with final
resolution of the dispute.

d. Work-Performing Settling'Defendants_shall implement any
work required by any modifications ineorporated in the SOW and/er in
work'plans develeped'pursuant to ﬁhe SOW in accordance with this
Paregraph. o _' |

e. Nothing in this Paragraph shall be construed to lihit
EPA's authority to require performance of further response actions as
otherwise provided in this Consent Decree.

'15. - Settling Defendants acknowiedge and agree that nothing irn -
this Consent Decree, the SOW, or the Remedial Design or Remedial

Action Work Plans constitutes a warranty or representation of any kind

by Plaintiff that compliance with the work requirements set forth in

‘the SOW and the Work Plans will achieve the Performance Standards.

 16. Wofkfperforming'settling Defendants shall, prior to any off-
Site shipment of Waste Material from the Site to an out-of-state waste
menagement facility, provide_written notification to the appropriate
state eﬁﬁironmeﬁtal officiel in the receiving facility's state and to
the EPA Project Coordinatdr'of such shipment of Waste Material.
However, this notification.requirement shall not apply to any off-Site

shipments when the tetal_volume of all such ehiﬁments will not exceed
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‘a. The Work-Performing Settling Defendants shall include in

the written notification the following information, where available: :

(1) the name and location of the facility to which the Waste Material

is to be shipped; (2) the type and quantity of the Waste Material to
be shipped; (3) the expected schedule for the shipment of the Wastza

Méterial; and (4) the method of transportation. The Work-Performing

Settling Defendants shall notify the state in which the planned ;!

receiving facility is located of major changes in the shipment plan,zg

such as a decision to ship the Waéte Material to another facility
within the same state, or to a facility in another state.
b. The identity'of the receiviﬁg facility and state'dili be
determined by the Work—Perfofming Seﬁtling Defendants following the
award of the contract for Remedial Action construction. " The Work-
Performing Settling Defendants shall provide the information required
by Paragraph 16.a as soon as practicable after the awaéd bf‘the
éontragt and before the Waste Material'is actually shipped. '
. VII. REMEDY REVIEW
17. .Rgxigdig_agzigg.' Work-Performing Settling Defendants shall
conduct any studies and investigations as requested by EPA, in order
to permit EPA to conduct reviews of whether the Remedial Aétion is
protective of human health and the environment at least every five

years as required by Section 121(c). of CERCLA, 42 U.S.C. § 9621(c),

and any applicable regulations.

18. EPA Selection of Further Response Actions. If EPA

determines, at any time, that the Remedial Action is not protective
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of hgman health and the environment, EPA may select further responseg
actions for the Site in accordance with the requirements of éERCLA and;'
the NCP. , o '

19. Qppgn:uuﬁJuijngmmeni. Work-Performing Settling Defendants
and, if required by Sections 113 (k) (2) or 117 of CERCLA, 42 U.S.C. §§
9613 (k) (2) or 9617, the public, will be brovided with an opportunity
to comment on any further response actions proposed by EPA as a result
of the review conducted pursuant to Section 121(c), 42 U.S.C. §
9621(c), of CERCLA and to submit written comments for the record
during the comment period;

20. Work- ' ' ants’ _

Further Response Actions. ' If EPA selects further response actions for
the Site, the'Work-Performing Settling Defendents shall undertake euch
further response actions to the extent that the reopener conditions
in Paragraph 81 or Paragraph 82 (United States' reservations of_

liability based on unknown conditions or new information) are

satisfied. Work-Performing Settling Defendants may invoke the

procedures set forth in Section XIX (Dispute Resolutien) Eo dispute
(l) EPA's deéerminetiqn that the reopener conditions of.Paragraph 81
or Paragraph 82 of Section XXI (Covenants Not To Sue by Plaintiff) are
satisfied, (2) EPA's determination that the Remedial Action is not
protective of human heelth and the environmeht, or (3) EPA's selection
of fureﬁer response actions. bisputes pertaining to whether the
Remediai Action is protective or to EPA's selection of further
response actions shall be resolved pursuaht to Paragraph 66 (record

review) .
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21._- Submissions of Plans. = If Work-Performing Settling
Defendants are required to perform further response actions pursuant
to Paragraph 20, they shall submit.-a plan for such work to EPA for
approval in accordance with the prccedures set forth in Section VI
(Performance of the Work Sy Work-Performing Settling Defendénts) and
shall implement the plan approved by EPA in accordance with the

provisions of this Decree.

VIII. QﬂALIIX_AS5HRANCE*_5AMRLINGL_Snd_DAIA;AMALX§IS
22. Work-Performing Settling Defendants shall wuse quality
assurénce, quality control, and chain of custody procedures for all

samples in accordance with "EPA Requirements for Quality Assurance

Project Plans for Environmental Data. Operation," (EPA QA/RS;

"Preparing Perfect Project Plans," (EPA /600/9-88/087), and subsequent
amendments to such gﬁidelines upon notification by EPA to Work-
Pérforming Settling Defendants of such amendmeﬁt. Amended guidelines
shall apply only to prOCedures conducted after such notification.
Prior to the commencement of any monitoring projéct undér this Consent
Decree, WOrk-Perfofming Settliﬁg Defendants shall submit to EPA for
approval, a Quality Assurénce Project Plan ("QAPP") that is consistent
with the SOW, the NCP and applicable guidance documents.' If relevant
to the proceeding, the Parties agree that validated sampling data
generated-in.accordance with the QAPP(s) and reviewed and approved by
EPA shall be admissible .as evidence,'.without cbjectiont. in any
proceeding under this Decree. Work-Performing Settling Defendants

shall ensure that EPA personnel and its authorized representatives are

!
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allowed.access at reasonable times to all 1abofatories utilized bv
Work-Performing Settling Defendants in impiementing this Consenc
Decree. In addition, Work-Performing Settling Defendants shall ensurs
that such labdratories shall analyze all samples submitted by'EPA
pursuant to the QAPP for quality assurance monitoring. Work-

Performing Settling Defendants shall ensure that the laboratories they

utilize for the analysis of samples taken pursuant to this Decree

perform all analfses according to accepted EPA méthdds. Accepted EFA
methods congist of ﬁhose methods which are documented iﬁ"the "Contract
Lab Program Statement of Work for Inorganic Analysis" and the
"Contract Lab Program Statemeht of Work for Orgdnic Analysis;".dated
February 1988, and any amendments made thereto during the course of
the implementation of this Decree. . Work-Performing_ Settling
Defehdants shall ensure that all laboratories they use for analysis
of samples taken pursuant to this Consent Decree participate in;ah EPA
of EPA-equivalent.QA/QC_program. .Work-Performing Settling Defendants
shaIllensure that all field methodologies .utilized in'collecting
samples for subseqﬁent analysis pursuant to this Decree will CLe
conducted in accordance with the procedures set forth in the QAPP
approved by EPA.‘

23¥_ Upon request, the Work-Performing Settling Defendants shall
allow split or duplicate sampies to be taken by EPA or iﬁs authori?ed
represéntétives. Work-Performing Settling Defendants shall ﬁotify EPA
not lesé than ten (10) days in advance of any sample qolleétion
activity unless shorter noticé is agreed to by EPA. .In'addition, EPA

shall have the right to take any additional $amples that EPA deems
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necessary. Upon request, EPA shall allow the Work-Performing Settling

Defendants to take split or duplicate samples of any samples it takes

as part of the Plaintiff's'ovérsight of the Work-Performing Settling -

Defendants' implementation of the Work.

24. Work-Performing Settling Defendants shall submit to EPA four :

(4) copies of the results of all sampling and/or tests or other déta:

obtained or generated by or on behalf of Work-Performing Settling
Defendants with respect to the Site and/or the implémehtation of this
Consent Decree unless EPA agrees otherwise;

25, Notwithstanaing any provision of this Consent Decree, the
United States hereby retains all of its information gaﬁhering and
inspection authorities and rights, including enforcement actions
related thereto, under CERCLA, RCRA and.any other applicable statutes
or regulations. | | |

IX. ACCESS AND INSTITUTIONAL CONTROLS

use restrictions are needed to implement this Consent Decree, is owned
or controlled by any of the Settling Defendants, such Settling
Defendants shall:

a. commencing on the date of lodging of this Consent

26. If the Site, or any other property where access and/or land

Decree, provide the United States, the State, and their’

‘representatives, including EPA and its contractors,. with access

at all reasonable times to the Site, or such other property, for
the purpose of conducting any activity related to this Consent
Decree including,'but not limited to, the following activities:

.

i. Monitoring the Work;
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ii. Verifying any data or information submitted to theé
United States;

iii. Conducting investigations relating to
contamination at or near the Sité; |

iv. Obtaining samples;

v.l Assessing the need for, planning, or
implementing additional response actions at or neér the Site;

vi. Implementing the Work pursuanf'to the coﬁditions
set forth in Paragraph 85 of this Consent Decree;

vii. Inspecting and coﬁying-records,_operating logs,
contracts, or other documents maintained or generated by Séttling__
Defendants or their agents, consiétent.with Sectien XXIV (Access
to Information); |

viii. Assessing Settling Defendants’ compliance with this
éonsent Decree; and | |

ix. Détermining whether the Site or cher_property is
being used in a manner that is prohibited or restricted, or that
may need to be prohibited dr restricted, by or pursuant to this
Consent Decfee} o

b. commencing on . the date of lodging of this Consent
Decree, refrain from using the Site, or such other property, in
any manner that wouid interfere with or adversely affect the
integiity or'-protectiveness of the remedial measures- to be
implemeﬁted pursuant to'this Consent.Décree. Unless gtherwise

approved by EPA in'writing, the Site shall not be subject to any

“
*

of the following uses or actions:
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i. residential or agrlcultural uses on properties w1thwn:
the Site (which is not intended to prohibit commerciail |
scale recycling or composting activities); |

ii. ;commercial uses, as defined in the City of Portland
Zoning Code;

iii. actions that may disturb or damage or otherwise
interfere with the structural integrity cf the dcf
the OCF cap, the OCF liner, the OCF 1eachate collectlon
system, or the OCF detectlon_monltorrng system; and

iv. actions that may disturb or damage the integrity or
effectiveness of any other remedial actions undertaken

pursuant to this Consent Decree; and

c. execute and record in the Recorder's Office or Registry

. of Deeds or other appropriate land records office of Multnomah

County, State of Oregon, an easement, running with the land, that

(i) grants a right of access for the purpose of conducting any

-act1v1ty related to this Consent Decree 1nclud1ng, but not

limited to, those acth1t1es listed in Paragraph 26(a) of thlS
Consent Decree, and (11) grants the right to enforce the landvnee
restrlctlons listed in Paragraph 26 (b) of this Consent Decree, or
other restrictions that EPA determines are necessary tc
lmplement . ensure non-lnterference with, or ensure - the
protectlveness of the remedlal measures to be performed pursuant
to this Consent Decree. Such Settllng Defendants shall grant the

access rlghts and the rlghts to enforce the land use restr1ct10n<

to (i) the United States, on _behalf of _EPA, and its

CONSENT DECREE PAGE 30 OF 95



W (U9 ]

V- TR - SR S, N

10
11
12
13
14
15
16
17
18
19
20
21
22

244

25
26
27
28

representatives, (ii) the State and its representatives, (iii)

the other Settling Defendants and their representatives, and/or

(iv)

within 45 days of ‘entry of this Consent Decree, submit to EPA for '

other appropriate grantees. Such Settling Defendants shall,

review and approval with respect to such property:

i. A draft easement, in substantially the form
attached hereto as Appendix D, that is enforceable under the
laws of the State of Oregon, free and clear of all prior
liens and encumbrances (except as approved by EPA), and
acceptable under the Attorney General's Title Regulations

promulgated pursuant to 40 U.S.C. § 255; and

ii. a current title .commitment or report prepared in
accordance with the U. .S. Department of Justlce S_andards_fg_:

' (197) .(the "Standards ")

Within fifteen (15) days of EPA's approval and acceptance of the

easement, such Settling Defendants shall update the title search

and,

effective date of the commitment or report to affect the title

if it. is determined that nothing has occurred since the

adversely, record the easement with the Recorder's Office or

Registry of Deeds or other appropriate office of Multnomah

County, State of Oregon. Within thirty (30) days of recording

the easement, such Settling Defendants shall provide ' EPA with

- final title evidence acceptable under the Standards, and a

certified copy of the original recorded easement showing the

clerk's recordi'ng stamps.

d.

Filing and complying with the terms of an EPA a&pproved

Environmental Protection Easement and Restrictive Covenant shall

constitute compliance with Paragraph 26.

27.

If the Site, or any other property where access and/or land use !
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restrictions are needed to implement this Consent Decree, is owned or
controlled by persons other than any of the Settling Defendants, WOrk;'
Performing Settling Defendants_shall use beét efforts to secure fromé
such persons: |
a. an':agreement to provide .access thereto for Work-
'Performing Settling Defendénts, as well as for the United Statés

on behalf of EPA, and the State, as well as their representatives

O 00 N N W s W

(including contractors), for the purpose of conducting any:

10 'activity related to this Consent Decree -including, but nét

11 limited to, those activities listed in Paragraph 26(a). of'thié

12 Consent Decree; | o |

13 | b. . an agreement, enforceable by the Workaerforming

14 Settling Defendants and the United States, to abide .by the

15 obligations. and restrictions established by Paragraph 26.(b) of \
16 this Consent Decree, or that are otherwise necessary _éo

'i7 .implement,' ensure non-interfergnce with, or ensﬁre ;hé3

18 protectiveness of the remedial measures to be performed pursuant

19 = to this Consent Decfée; and |

0] ~¢. the ekecution and recordétion in the Recorder's Offiée

21 ~ or.Registry of Deeds 6r other appropriaté land records office of
22 Multnomah County, State of'Ofegoh,'of an easement, fuhning with

23 the land, that (i) grants a right of access for the purpose of

24 ) condﬁéting any activity related to this Consent Decree,inéluding,

25 but not limited to, those activities listed in Paragraph 26(a) of

26 - this. Consent DeCree; and (ii) grants the right to enforce the

27 land use restrictions listed in Paragraph.§6(b) of this Consent
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Decree, or other restrictions that EPA determines are necessary
to implement, ensure non-interference with, or ensure the

protectiveness of the remedial measures to be performed  pursuant

. to this Consent Decree.. The access rights and/or rights to

enforce land use restrictions shall be granted to (i) the United
States, on behalf of EPA, and its representatives, (ii) the State
and its'representatives, (iii) the other Work-Performing Settling

Defendants and their representatives, and/or (iv) other

‘appropriate grantees. Within forty-five (45) days of entry of

this Consent Decree, Work-Performing Settling Defendants shall

submit to EPA for. review and approvallwith respect to such
propertyﬁ

i. A draft easement, in substantially the form
attached hereto as Appendix D, that is enforceable under the
laws of the State of Oregon, free and clear of all prior
liens and encumbrances (except as approved by EPA), and
acceptable under the Attorney General's Title Regulations
promulgated pursuant to 40 U.S.C. § 255; and

ii. a current t1tle commitment or report prepared in'
accordance with the U. .S. Department of Justice i

the United States (1970) (the "Standards") .
Wlthln fifteen (15) days. of EPA's approval and acceptance of the

easement, Work-Performing Settling Defendants shall update the

title search and, if it is determined that nothing has occurred
since the effective date of the commitment or report to affect
the title adversely, the easement shall be recorded with the

Recorder 8 Office or Registry of Deeds or other approprlate

office of Multnomah County, State of Oregon. Within thirty (30)

days of the recording of the easement, Work-Performing Settling
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Defendants shall provide EPA with final title evidence acceptabie
under ;he Standards, and a certified copy of the original.
recorded easement showing the clerk's recording stamps. |
28. For purposes of Paragraph 27 of this Consent Decree, "best
efforts" includes the payment of reasonable sums of money in
consideration of access, access easements, land use restrictioné,
and/or restrictive easements. If any access or land -use restriction
agreements required by Paragraphs 27(a).or 27(b) of this ConSen:
Decree are not obtained within forty-five (45) days of the date of
entry of this Consent Decree, or any access easements or restrictiﬁe
easements required by Paragraph 27(c) of this Cénsent_Decree are not
submitted to EPA in draft form within forty-fivé'(45) days of the date
of entry of this Consent Decree, Work-Performing Settling Defendanté
shall pfomptly.notify the United_States.in writing, and shall include
in that notification ‘a éummary of the steps that ﬁbrk-PerfOrming
Settling Defendants have taken to attempt to cqmpl? with Paragréph 25
of this Consent Decree. The United States may, as it deeﬁs
appropriate, assist Work-Performing Settling Defendants in_thainipg
accéss or land use restrictions, either in.the ﬁorﬁ Qﬁ éont:agtﬁg;
agreements or in the form of easements running with the land. Work-
Performing Settling Defendants shall reimburse the United States in
accordance with the procedures in Section XVI (Reimbursement o'f_-.
Respongé-Costs), for all costs incurred by the United States in
obtaining such access and/or land use restrictions including, put not
1imitéd to, the cost of attdrney time and the amount of moﬁetary

.

consideration paid.
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29. If EPA determines that land use restrictibns in the form of
state or local laws, regulations, ordinances or other governmental
controls are needed to implement the remedy selected in the ROD,
ensure the integrity and. protectiveness thereof, or ensure non-
interference therewith, Work-Performing Settling Defendants and Owner
Settling Defendants shall coopératé with EPA's efforts to secure such
go&ernmental controls. | |

30. Notwithstanding any_proviéioh.of this Consent Decree, the
United States retains all of its access éuthoritiés-and rights, as

well as all of its rights to require land use restrictions, including

enforcement authorities related thereto, under CERCLA, RCRA and any

|

other applicable statute or régulations.
' X. REPORTING REQUIREMENTS

31. In addition to any other requirement of this Consent Decree,
Work-Performing Settling Defendants shall submit to EPA fou:
(4) copies of written monthly progress feports that: (a) describe the
actions which have been taken;tpward achieving_compliance'with this
Consent Decree during the previous-month; (b) inclﬁdeia summary of all
results of sampliné and tests and all other data received or generatéd"
by Work-Performing Settlihg Defendanté or their contractors or agents
in tﬁe previous month; (c) identify ali work plans, plans and other
deliverables required by this Consent Decree completed and submitted -
durihg_ﬁhe.previous month; (d) describe all actions, including, but
not limited to, data collection and implementation of work plans,
which are scheduled_for thé next four-(4) - weeks and provide other

information relating to the progress of construction, including, but
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for EPA to discuss the progress of the Work.

|
|
not limited to, critical path diagrams Gantt charts and Pert charts;i
(e) include information regarding percentage of completion, unresolved;
delays encountered or anticipated that may affect the future schedulef
for implementation of the Werk, and a description of efforts made toé
mitigate those delays or anticipated delays; (f) include anyé'
modifications to the work plans or other schedules that Worke!
Performing.Settling Defendants have'proposed to EPA or that have been
approved by EPA; and (g) describe all activities undertaken.in_support-
of the Community Reiations Plan during the previous montn and those
to be undertaken in the next six (6) weeks. Work-Performing Settling
Defendants shall submit these progress reports to EPA by the tenth da§
of every month following the lodging of this Consent Decree until EPA
notifies the Work-Performing Settling Defendants pursuant to Paragraph

50.b of Section XIV (Certification of Completion). If requested by

EPA , WorkePerforming Settling Defendants shall also provide briefings

32. The Work- Performing Settling Defendants shall notify EPA of

any change in the schedule described in the monthly progress report

for the performance of any activity, including, but not limited. to,:
data collection and implementation of work plans, no later than seven:
(7) days prior ‘to the performance of the act1v1ty. ;
33. Upon the occurrence of any event during performance of the
Work that Work-Performing Settling Defendants are required to report.
pursuant to Section 103 of CERCLA, 42 U.S.C. § 9603, oxr Section 304 -
of the Emergency'Planning and Community Right-to-know Act (EPCRA), 42

U.S.C. § 11004, Work-Performing Settling Defendants shall within one
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(1) working day of the onset of such event orally notify the EPA

Project Coordinator or the Alternate EPA Project Coordinator (in the

event of the unavailability of the EPA Project Coordinator), or, in

the event that neither the. EPA Project Coordinator or Alternate EPA
Project Coordinator is available, the Emergency Response Section,
Region 10, United States Environmental Protection Agéncy. These
reporting requirements are in addition to the reporting required by
CERCLA Section 103 or EPCRA -Section 304.. |

34. Within twenty (20) days of the onset of such an event, Wofk-

Performing Settling Defendants shall furnish to Plaintiff a written

report, signed by the Work-Performing Settling—Defendants{ﬂProject

Coordinator, setting forth the events which occurred and the measﬁres
taken, and to be taken, in_responée thereto. Within 30 days of the
conclusion of such an event, Work—Perforﬁing Settling Defendahts.shall
submit a reéort setting forth all actions taken in response thereto.

35. Work-Performing Settling Defendants shall submit four (4)
copies of éli plans, reports, and data required by the SOW, the.
Remedial Design Work Plan, the Remedial Action Work Plan, or any other
apprbvéd plans to“EPA"in accordanée with the schedules éeﬁ forth in
such plané. .

36. All reports and other ddcuﬁents submitted by Work-Perfd:ming
Settling Defen&aﬁts to EPA (other thaﬁ the monthly) progress reports
referrqd to above) which purport to document Work-Performing Settling
Defendants' compliance with the terms of this Consent Decree shall be

signed by an authorized representative of the Work-Pérfofming Settling

.

Defendants.

CONSENT DECREE PAGE 37 OF 95



O 00 N & W & W N -

t;) bk bt — [ — p—t bt — —
O O & ~) A W HOWON e (=]

5 =

ipx!
24
25
26
27
28

XI. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS
37. After review of any plan, report or other item (the
“Submission”) which is- required to be submitted for approval pursuant

to this Consent Decree, EPA.shall: (a) approve, in whole or in part,

‘the Submission; (b) approve the Submission upon specified conditions;

(c) modify the Submission to cure the deficiencies;.(d) disapprové,
in whole or in part, the submission, directing that the Settling
Defendants responsible for the.Submission modify the Submission; or
(e) any combination of the above. However;.EPA shall not modify a
Submission without first providing Settling Defendant(s).responsible
for the Submission at least one notice of deficiency and an

opportunity to cure within fourteen (14) days, except where to do so

would cause serious disruption to the Work or where previous

submission(s) have been disapproved due to material defects and the

deficiencies in the Submission under consideration indicate a bad-

faith lack of effort to submit an acceptable deliverable.

38. In the event of approval, approval upon conditions, Qfé‘

modification by EPA, pursuant to Paragraph 37(a), - (b), or (),
Settling Defendant (s) responsible for the Submission shall proceed to

take any action required by the plan, report, or other item, as

‘approved or modified by EPA subject only to their right to invoke the
Dispute Resolution procedures set forth in Section XIX (Dispute:“
|
\

EPA. In the event that EPA modifies the Submission to cure the

Resolution) with respect to the modifications or conditions made by

deficiencies pursuant to Paragraph 37(c) and the Submission has a

material defect, EPA retains its right to seek‘stipulated_penalties,
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as provided in Section XX (Stipulated Penalties).

39. a. Upon receipt of a notice of disapprovai pursuant to
Paragraph 37(d), Settling Defendant (s) responsible for the Submission
shall, within fourteen (14)-days or such longer time as specified by
EPA in sﬁch noticé, correct the deficiencies and resubmit the plan,
report, or other item fdr .aéproval. Any stipulatéd penalties
applicable to the Submission, as provided in Section XX, shall accrue
during the fourteen (14) day pefiod-or otherwise specified period but
shall not- be 'payabié unless the resu'bmission. .is' disapproved or
modified due to a material defect as provided in Paragraphs 40 and 41.

b. Notwithstanding the receipt of a notice of disapproval
pursuant to Paragraph 37(d), Settling Defendaht(s) responsible éor.thé
Suﬁbission shall-proceed, at the direction of EPA, to take ény.action
required by any non-deficient portion of the Submission.
Implementation of any non-deficient portion of a Submission shall not
relieve Settling Defendahté reéponsible for the Submission of any
liability for stipulated. penalties uﬁder Section XX (Stipulated'
Penalties). _

40. In the eVént.that.a resubmitted plan, report of other item,
or portion thereof, is disapproved by EPA, EPA may again require the
Settling Defendants responsible fér the Submission to correct the
deficiencies, in accordance with the preceding Paragraphs. EPA also
retainélthe right to _modify or develop the plan, report or other
item. The Settling Defendant (8) responsible for the Submission shall
imélemént any such plan, report, or item as modified or.developed by

EPA, subject only to their right to invoke the procedures set forth
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in Section XIX (Dispute Resolution).

41. If upon resubmission, a plan, repdrt, oi: item is diéap_proved.
or modified by EPA due: to a material defect, Settling Defendant (g)
responsible for the Submission shall be deemed to have failed to?
submit ‘such plan, report, or item timely and adequately unless the.-E

Settling Defendants responsible for the Submission invoke the dispute |

resolution procedures set forth in Section XIX (Disput:e Resolution)

O o N N B s w N

and EPA's action is ovérturnec_i pursuant to that Section. _'The

—
o

provisions of _Sectibn XIX (Dispute Resolution) and Section XX

11| (stipulated Penalties) shall govern the implementation of the Work aﬁd

e e e -t = e bt m— o

12“ accrual and payment of any stipulated penalties during Dispute

13 || Resolution. If EPA's disapproval or modification is uphe'Z_I;d,Ei

‘
¢

14 stipulated penalties shall accrue for such violation from the date _bn ;
15 || which the initial submission was ofiginallir required, as provided in
16 .Section XX. _ |

170 | 42. All plans, reports, and other items required to be -submitte;:i |
18] to EPA under this Consent. Decree shall, upon approvai or modificati_o_n
19 by EPA, be enforceable under this Consent Decree. In the event EPA ‘

20| approves or modifies a portion of a plan, report, or other ._itgtr_t

21} required to be submitted to EPA under this Comsent Decreé, the
22 || approved or modified portion shall be enforceable under this Consent
23 || Decree. |

24 |

25

26

27
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XII. PROJECT COORDINATORS

43. Within twenty (20) days of lodging this Consent Decree,
Work-Performing Settling Defendants ahd EPA will'notify_each other,
in writing, of the name, address and telephone number of their
respective designated Project Coordinators and Alternate Project.
Coordihatorsf if a Project Coordinator or Alternate Project
Coordinator initially designated is -changed, the identity of.;he
successor will be given to the other Parties at least five (5) working
days before the changes occur, unless impracticable, but in ng.event
later than the actual day the change is made. The Work-Performing
Settling Defendants' Project Coordinator shall be subject to
disapproval by EPA and shall have the.ﬁechniCal éxperﬁiée sufficient
to adequately oversee all aspects’of the.Work. The Work~Perforﬁing
Settiing'Defendants' Project Coordinator shall not be an attorney for
ény'of the Work-Performing‘Settling Defendants in this matter. The.
Work-Performing-Set;ling Defendants’ Proﬁeét Coordinator may assign
other-representatives, including other conﬁractqrs, to serve as a Site
representative for oversight-of performance of daily operations durihg

remedial activities. |
. 44. Plaintiff may designate other representatives, including,
but not liﬁited. to, -EPA. employees, and federal contractors and
consuitaﬁts, to observe and monitor the progresésof any activity
undertakéh'pursuant to this ansent.Decree. EPA's Project Coordinator
and Alternate Project Coordinaﬁor shall have the authority lawfully
vested in a Remedial Pioject Manager (RPM) and an On-Scene Coérdinator

(0SC) by the National Contingency Plan, 40 C.FfR.'Part 300. In
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Frcorporations or subsidiaries, or by one or more unrelated corporations :

-‘addition, EPA's Project Coordinator or Alternate Project Coordinate:

shall have authority, consistent with the National Contingency Plan,‘
to halt any Work reqdired by this Consent Decree and to take any
necessary response action when s/he determines that conditions at the
Site constitute an emergency situétioﬁ or may present an immediate
threat to publié health or welfare or the enviroﬁment due to releése

or threatened release of Waste Material.

XIII. ASSURANCE OF ABILITY TO COMPLETE WORK
45. Within thirty (30) days of entry of .this Consent Decree,
Work-Pérforming Settling Defendants shall establish and mail;lt_aiin\
financial security in the amount of $12,000,000 in one or more of ;he \
following forms: . ' _ e
(a) A surety bond'guaranteeiné performance'of-the Wérk; _.\
(b) One or more irrevocable letters of credit equalling the
total estimated cost of the ﬁork;
- (e¢) A trust fund;

(d): A guarantee to perform the Work by one or more parent

that have a substantial business relationship with at least one of the
Work-Performing Settling Defenaants; o;
(e)iA demonstration that one or more of the Work-Performing
Settling Defendants satisfy the requirements of 40 C.F.R. Part
264.143.(f); -
46. @ If the Work-Performing Settling -Defendants seek  to

demonstrate the ability to complete the Work through a guarantee by
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a third party pursuant to Paragraph 45(d) of this Consent Decree, °

Work-Performing Settling Defendants shall demonstrate that the

guarantor satisfies the requirements of 40 C.F.R. Part 264.143(f) . |

If 'Work—Performing Settling' Defendants seek to demonsﬁrate their
ability to complete the Wbrk by means of the financial test or the
corporate guarantee pursuant td Paragraph 45(d) or (e), ‘they shall
resubmit sworn statements conveying the information reqﬁired by 40
C.F.R. Part 264.143(f) annually, on the anniversary of .the effective
dété of this Consent Decree. 1In the event‘that EPA determines at any
time that the financial assurances provided pursuant to this Section
are inadequate, Work-Performing Settling Defendants shall, within'Bb
days of receipt of notice of EPA's determination, obtain and present

to EPA for approval one of the other forms of financial assurance

listed in Paragraph 45 of .this Consent Decree. : Work-Performing -

Settling Defendants' inability to demonstrate financial ability to
complete the Wbrk_shall'not excuse performance of any activities

required under this Consent Decree.

47. If Work-Performing Settling Defendants can show that the.

éstimated cost to complete the remaining Work has.diminished below the
amount set forth in Paraéraph 45 above after enﬁry of tbis‘Consent
Decree, Work-Performing.Settling Defendants.may, on any anniversary
date of-entry of this Coﬁsent Decree, or at any other tihe agreed to
by the Parties, reduée ;he amount of the financial security provided

under this Section to the estimated cost of the remaining work to be

' performed. Work-Performing Settling Defendants shall submit a

proposal for such reduction to EPA, in accordance with the
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to be attended by Work-Performing Settling Defendants and EPA. If,-

requirements of thi.s Sectionl, ‘and may reduce the amount of the
security upon approval by EPA. In the event of a dispute, Work-
Performing Settling Deféndants may reduce the amount of the secﬁrity;
in .accordance with the final administrative or judicial decisic‘nE
resolving the dispﬁte. ' . E‘
48. Work-Performing Settling Defendants may changé the form of
financial assurance provided under ﬁhis Section at any time, upon
notice to and approval by EPA, provided that the new form of assurance
meets the requirements of this Section. In the event of a,diébuté,
Work-Performing Settling Defendants may change the form of the
financial assurance only in accordance with the finai;administfativé
or judicial decision resolving the dispute. |
XIVv. CERTIFICATION OF COMPLETION
49. Completion of the Remedial Action
a. Within éo days after Work-Performing Settling Defendants-
conclude;that the Remedial Action has been fully performed and the
Performance Standards have been attained, Work-Perﬁorming Settiing

Defendants shall schedule and conduct a pre-certification inspection

after the pre-tertificatiop inspection, the Work-Performing Settling
Defendants still believe that the Remedial Action has been fplly
performéd and the Performance Standards have been attained, they shalll
submit a written report requestiﬁg certification to EPA for approval
pursuant to Section XI (EPA Approval of Plans and.Other'Subﬁissidns)

within thirty (30) days of the inspection.* In the report, a

registered professional engineer and the Work-Performing Settling i
' i
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Defendants' Project Coordinator shall state that the Remedial Acrtior
has been completed in full satisfaction of the requirements of this
Consent Decree. The wfittgn report shall include as-built drawings
siéned and . stamped by a professional engineer. The report shall
contain the following statement/ signéd by a responsible corporate
official of a Work Performing Settling Defendant or the Work-
Performing Settling Deﬁendants'-Project'Coordinator:
| "To. the best of my knowledge, after thorough investigation,
I certify that the information contained in or accompanying
this submission is true, accurate and complete. I am aware
that there are significant penalties for submitting false
" information, including the possibility of £fine and
imprisonment for knowing violations." T :
If, after completioh of the pre-certification inspection and receipt
and review of the written report, EPA detefmines that the Remedial
Action or any portion thereof has not been completed in accordance
with this Consent;Decree or that the Perfofmance Standards have nbt
been achieved, EPA will notify.Work-Performing'Settling Defendants in
writing of the activities that must be undertaken by Work-Performing
Settling Defendants pursuant to this Consent Decree to complete the
Remedial Action and achieve the Performance Standards. P:oVided,
however, that EPA may only réquire Work-Performing Settling Defendanté
to perform such activities pursuant to this Paragrapﬁ to the extent
that_such activities are consistent with the l"scope of the remedy
selected in the ROD," as that term is defined in Paragraph 14.b. EPA
will set forth in the notice a schedule for performanée of such
activities consistent with the_ConSent Decree and the éOW_or'require

L 2

the Work-Performing Settling Defendants to submit a schedule to EPA
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for approval §ursuant to Secticn XI (EPA Approval of Plans and Other
Submissions) . Work-Perﬁorming Settling Defendants shall perform all.L
activities described in the notice in accordance with ﬁhe%
specifications and schedules established pursuant ;6.this Paragraph,%
subject to their right to invoke the dispute resolution procedures gété
forth in Section XIX (Dispute Resolution).

b. If EPA concludes, based on the initial'or any subsequenﬁé
report requesting Certification of Completion, that the Remediaié
Action has been performed in accordance with this Consent Decree_andz‘
that the Performance Standards have been achieved, EPA will so certify;?
in writing to Work-Performing Settling Defendants. This certifitatidnj‘
shall cénstituﬁe the Certification of Completion of the Remediél;
Action for purposes of this Conéent Decree, including,ubut not limiﬁ?d
to, Section -XXI (Covenants Not to Sue by Plaintiff).'-Certificétiqn
of 'Completion. of the Remedial Action shall not affect Settli@g
Defendants"obligations under this Consent Decree. i B

50.  Completion of the Work |

'~ a. Within thirty (30) days after'Work-Peffcrming Se;tl}#g_
Defendants conclude that all phases of the Work (including O &‘Mf;
héve been fully peﬁformed, Work-Performing Settling Defendants shgll
schedule aﬁd cohduct a pre-certification inspection to be attéhded by
Work-Pérforming Settling Defendants éhd'EPAu If, after the pre?
certification inspection, the Work-Performing Settling Defendan;s
still believe that the Work has been fully performed, Work-?érforming
Settling Defendants shall submit a written report by a registered

professional engineer stating that the Work has been completed in full
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satisfaction of the requirements of this Consent Decree. The report

shall contain the following statement, signed by a responsible

corporate official of a Work Settling Defendant or the Work-Performing
Settling Defendants' Project Coordinator:
"To the best of my knowledge, after thorough investigation,
I certify that the information contained in or accompanying
this submission is true, accurate and complete. I am aware
that there are significant penalties for submitting false
information, including the possibility of fine and
imprisonment for knowing violations." '
If, after review of the written report, EPA detérmines'that any
portion of the Work has not been completed in accordance with this

Consent Decree, EPA will notify Work-Performing Settling Defendants

in writing - of the activities that must ‘be undertaken by Work-

Performing Settling Defendants pursuant to this Consent Decree £o:

complete the Work. Provided, héwever, that EPA may only require Work-
Performing Settling Defendants to_perform such activities pursuant to
this Paragraph to the extent that such activities are c0nsisten§ with
the ﬁscope of the rémedy selected in the ROD,F as that term is defined
in Paragraph 14.b. EPA will set forth in the notice a schedule for
perfdrmance of such activities consistent with the Consent Decree and
the SOW or require the Work-Pérforming Settling Défendants'to submit
a scheduié to EPA for app:o&al'pursuant to Section XI (EPA Appfoval
of Plans and Other Submissions). Work-Performing Settling Defendants
shall perform all activities described in the notice in accordance
with the Specificationé and schedules established therein, subject to
their right to invoke the diséute'resolution procedureé set forth in

Section XIX (Dispute Resolution).
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' b. If EPA concludes, based on the initial or any subsequent
request for Certification of Completion by Work-Performing Settling
Defendants that the Work has been performed in accordance with this
Consent Decree, EPA will so notify the Wbrk~Per’formin§ Settling
befendants in writing. |

XV. EMERGCENCY RESPONSE

S1. In the event of any action or occurrence during the

performance of the Work which causes or threatens a release of Waste

Material from the Site that constitutes an emergency situation or_may
present an immediate threat to public health or welfare. or. the
environment, Work-Performing Settling Defendants shall, subject.tc
Paragraph 52, iﬁmediately take.all appropriate action to preventy
abate, or minimize suchurelease or threat of release, and shall
immediately notify the EPA's Projeet Coordinator, or,  if the Projeci

Coordinator is unavailable, EPA's Alternate Project Coordinator.. p;i

'neither of these persons is available, the Work-Performing Settlinx

Defendants shall notify the EPA (Emergency Response Unit), Region'io
Work.-Performing' Settling Defendants shall take such a_c_t;Loné_ i
consultation with EPA's Project Coordinator or other availabl
authorized EPA officer and in .accordance with all applicabl‘
provisions of the Health and Safety Plans, the Contingency Plans, an
any oeher applicable pians or documents developed pursuant to the SOw
In the event that Work-Performing Settling Defendants fail to tak
appropriate response action as required by this Section, and EPA take
such action instead, Work;Performing Settling Defendants ‘shal

reimburse EPA all costs of the response action not inconsistent wit
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the NCP.pursuant to Section XVI (Reimbursement of Response Costs) .
52. Nothing in the preceding Paragraph or in this Consent Decres=
shall be deemed to limié any authority of the United States a) to take
all appropriate action to protect human health and the environment or
to prevent, abate, respond to, or minimize an actual or threatened
release of Waste Material on, at, or from the Site, or b) to direct
or order suchvaction, or seek an order from the Court, to protect
human health and the environment or to prevent; abate, respond to, or
minimize an actual or threatened release of Waste Material on, ét, or
from the Site, subject to Section XXI (Covenants Not to Sue by
Plaintiff) . | - |
XvI. REIMBURSEMENT OF RESPONSE COQSTS
53, . Work-Performing Settling Defendants shall reimburse
the EPA Hazarddus Substance Superfund for all Future Response Costs
not inconsistent with the National Coﬁtingency Plan, provided,
howeVef, that the Work-Performing Settiing Defendants shall not be
required to reimburse the first $100,000-of such Future Response
Coéts. The United States will send Work-Performing Settling
Defendants a bill requiring payment that includes a Superfund Costs
Organization Enhancement System (SCORES) report, on a periodic basis.
Work-Perforﬁing Settling befendants shall make all payments within
thir;y'(30) dayé of WOrk-Performiﬁg Settling Defendants reqéipt of
gach bill requiring payment, except as,othefwise provided in Paragraph
54. The Work-Performing Settling Défendants shall make all payments
reduired by this Paragraph in the form of a eertified or cashier's

check or checks made payable‘to "EPA Hazardous Substance Superfund”
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and referencing the EPA Region and Site/Spill ID # 1023, the DOJ casé

number §O-ll~3-397-B, and the name and address of the party making-
payment. The Work—Pefforming Settling Defendants shall send the

chéck(s) to Mellon Bank, EPA Region 10, ATTN: Suberfund Accoﬁnting,

P. O. Box 360903M, Pittsburgh, Pennsylvania 15251 and shall send
copies of the check(s) to the United Staﬁes as specified in Section
XXVI (Nétices and Submissions) and Joe Penwell, U.S. EPA, Region _io,

1200 Sixth Avenue, OMP-146, Seattle, Washin_gton 98101.

‘ 54. Wdrk-Performing Settling Defendants may contest payment of

any Future RespéhSe Costs under Paragraph 53 if they determine that

the United States has made an accounting error or if they allege.that

a éost item that is included represents costs that are inconsisténﬁ
with the NCP. Such objection shall be made.in writipg:within thif;y
(30) days cf-reéeipt of the bill and must be sent toﬁphe'ﬁhited States
(if the United States' accounting is being disputed) pursgant to.
Section XXVI (Notices and Submissions) . Any such objection shal;
sbecifically identify the contested Future ﬁesponse Costs and ﬁhe

basis for objection. In the event of an objection, the Work-

_Pé:forming Settling Defendahts shall within the thirty (30) day peridd

pay all uncontested Future Response Costs to the United States in the
manner described in Paragraph 53.  Simultaneously, the Work-
Performing Settiiﬁg Defendants shall establish an interestfbeariné
escrow account in a federally-insured bank duly chartered in the State
of Oregon and remit to thét escrow account funds equivaleht to the
amount of the ?ontested Future Response Costs: The Work-Performing

Settling.Defendants shall send to the United States, as provided in

CONSENT DECREE PAGE 50 OF 95



(V%)

W

O 0 N O

10
1
12
13
14
15

16

17
18
19
20
21
22

23

2%
25
26
27
28

Section XXVI (Notices and Submissions), a copy of the transmittal

letter and check paying the uncontested Future Response Costs, and a

copy of the correspondence that establishes and funds the escrow

account, including, but not limited to, information containing the

identity of the bank and bank account. under which the escrow account .

is established as well as a bank statement showing the initial balance :

of the escrow account. Simultaneously with establishment of the
escrow account, the Work-Performing Settling Defendants shall initiate
the Dispute Resolution procedures in Section XIX (Dispute Resolution).

If the United States prevails in the dispute, within five (5) days cf

the resolution of the dispute, the Work-Performing Setﬁiing Defendants

shall pay the sums due (with accrued interest) to the United States
in the manner described in Paragraph 53. If.the,work-Performing
Seﬁtling Defendanﬁs prevail concerning any aspect of the contested
costs, the Work-Performing Settling Defendants shall pay that portlon
of the costs (plus associated accrued interest) for which they did not

prevail-to the United States in the manner deseribed in Paragraph 53;

Work-Performing Settling Defendants shall be diebursed any balanee of%
the escrow account. The dispute resolution procedures set forth in:
this Paragraph in conjunction with the procedures set forth in Section !
XIX (Dispute Resolutlon) shall be. the exclusive mechanisms fori
resolvzng dlsputes regarding the Work-Performing Settling Defendants';

obligation to reimburse the United States fer its Future Response ;

Costs.

55. In the event that the payments required by Paragraph 53 are

not made within 30 days of the Work-Performing Settling Defendants'
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receipt of the bill, Work-Performing Settling Defendants shall pay

Interest on the unpaid balance. The Interest on Future Response Costs: -

shall begin to accrue on the date of the bill. The ‘Interest shall

accrue through the date of the Work Performing Settling Defendant' s.

payment. Payments of Interest made under this Paragraph shall be in

addition to such other remedies or sanctions available to Plaintiff

by virtue of Work-Performing Settling Defendants' failure to make

timely payments under this Section. The Work-Performing Settling

Defendants shall make all payments required by this.Paragraph-in the !

manner described in Paragraph 53.
XVII. INDEMNIFICATION AND INSURANCE _
56. a. The United States does not assume any liability by

entering into this agreement or by virtue of any designation of

Settling Defendants as EPA's authorized representatives under Section |

104(e) of CERCLA. Work-Performing Settling - Defendants .shall .

indemnify, save and hold harmless the United States and its officials;

agents, employees, contractors, subcontractors, or representatives for.

or from any and all claims or causes of action arising from, or on

account of, negligent or other wrongful acts or.omissions of'Work?:

Performing Settling Defendants, their officers, directors, employees,'

agents, contractors, subcontractors, and any persons acting on their .

behalf or under their control, in carrying out activities pursuant to.;

this Consent Decree, including, but not limited to, any claims'arising:

ot

from any designation of Work-Performing Settling Defendants. as EPA's '

authorized representatives under Section 104 (e) of CERCLA. Further, -

L

the Work-Performing Settling Defendants agree to pay the United States
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all costs it incurs including, but not limited to, attorneys fees and

other expenses of litigation and settlement arising from, or on

account of, claims made against the United States based on negligent

or. other wrongful acts or omissions of Work-Performing Settling
Defendants, their officers, directors, employees, agents, contractors,
subcohtractoré, and any persons acting on their behalf or undér their
cbntrol, in carrying out activities pursuant to this Consent Decree.
The United States shall not be held out as a party to any éontract

entered into by or on behalf of Work-Performing Settling Defendants

.in carrying out activities pursuant to this Consent Decree. Neither

the Work-Performing Settling Defendants nor any such contractor shall

’

be considered an agent of the United States.

b. The United States shall give Work-Pérforming Settling

Defendants notice of any claim for which the United States plans to

seek indemnification pursuant to Paragraph 57.a., and shall consult
with Work-Performing Settling Defendants prior to settling such claim.

57. Settling Defendants waive ‘all claims against the United

States for damages: or reimbursement or for set-off of any payments

made or to be made -to the United States, arising from or on account
6f any contract, agreeﬁent, or arrangement betwéen any one or more of
Settling Defendants and any person for performance 6f Work on dr
relatipg to the Site, including, but not limited to, claims on account
of construction delays. In addition, wOrk?Performing Sgttling'
Defendants shall indemnify and hold harmless the United States with
respect to any and all claims for damages or reimbursemenf_arising

from or on account of any contract, agreement, Qr arrangement between
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described above, or insurance covering the same risks but in a lesser

any one or more of Settlinngefendants and any person for performance
of Work on or relating to the Site, including, but not limited to,
claims on account of conétrﬁction delays.

58. No later than fifteen (15) days before commencing any on-site
Work, Work-Performing Settling Defendants shall secure, and shall
maintain until' the. first anniversary of EPA;s Certification of
Completion of the Remedial Action purSuant to Paragréph 49.b. of
Section XIV (Certification of Completion) comprehensive general
liability insurance with limits of five million dollars ($5,QO0,000);
combined single limit, and automobile iiability insurance with limits
of one million dollars.($1,090,000), combined sing;e.limit, naming the
United States as an additional insured. In addition, for the duratioh
bf this Conéent Decreef Work-Performing Settling Defendants shail
satisfy, or shall ensure that their contractors or sgbcontractors
satisfy, all applicable laws and regulations regarding the provisioﬁ
of worker's compensatién insurance for all persons performing the Work5
on behalf of Work-Performing Settling Defendants in furtherance of
this Consent Decree. Prior to commencement of the Work under this
Consent Decree, Work-Performing Settling Defendants shall provide to
EPA certificates of such insurance and a copy of eéch insu:anCe;
policy. Work—Performing Settling Deféndants shall resubmit such
certificates and copies of policies each year on the anniversary of
the effective date of this Cdnsent Decree. If Work-Performing
Settling Defendants demonstrate by evidence satisfactory to EPA that

any contractor or subcontractor maintains insurance equivalent to that
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amount, then, with respect to that contractor or subcontractor, Work-

Performing Settling Defendants need provide only that portion of the
insurance'desqribed abo&e which is not maintained by the contractor
or subcontractor.
XVIII. FORCE MAJEURE

59. "Force majeure," for purposes of this Consent Decreé, is
defined as any event arising from causes beyond the control of the
Work-Performing Settling Defendants, of any entity controlled by Work-
Performing Settling Defendants, or of 'Work-Perﬁorming Settling
Défendants' contractors, that delays or prevents the performance of

any - obligation under this Consent Decree despite Work-Performing

‘Settling Defendants' best efforts to fulfill the obligation. . The

requirement‘that the Work-Performing Settling Defendants exercise
"best efforts to fulfill the obligation" includes using best efforts
to-anticipété aﬁy potentiai force majeure event -and best efforts to
address the effects of any potential force majeure event (1) as it is

occurring and (2) following the potential force majeure event, such

that the delay is minimized to the greatest extent possible. "Force

Majeure" does not.include financial inability to compiete the Work or
a faildre to attain the Performance Standards.

60. If any event occurs or has occurred that may délay the
performance of any'obligation under this Consent Decree, whether or
not caused by a-fbrce majeuré_event, the Work-Pefforming Settlihg
Defendants shall notify orally EPA's Project Coordinator or, in his
or her absence, EPA's Alternate Project Coordinator or, in the event

both of EPA's designated representatives are unavailable, the Director |
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of ﬁhe Office of Environmental Cleanup, Region 10, Within-twentyrfour
(24) hours of when Work-Performihg Settling Defendants first knew that
the event might cause a delay. Within five (5) days thereafter, Work--
Performing Settling Defendants shall provide in writing to EPA an -
explanation and- description of the reasons for the delay; the
anticipated_duraﬁidn of the delay; all actions taken or to be téken
to prevent or minimize the delay; a schedulé for implementation of aﬁ?_
measures to be taken to prevent or mitigate the delay or the.efféét%
of the delay; the Work-Performing Settling-Dgfendants' rationale for
attributing such delay to a force majeure event if they intend toi

. . e . |
assert such a claim; and a statement as to whether, in the opinion of

the Work-Performing Settling Defendants, such event may cause Or

contribute to an endangerment to public heélth, welfare or the |

environment. The Work-Performing Settling Defendants shall inclﬁdei
with any noticé all available documentétion supporting their cla;m
that the delay was attributable to a forcé majeure. Failure to comply:
with the above requirements shall preclude.Work;Pérforming Set;lihg.
Defendants from assefﬁiﬁg any claim of force majeure for that eveﬁt'
for the period ‘of time of such failure to comply, and for any

additional delay:caused by such failure. Work-Performing Settlings
befendants shall be deemed to know of any circumstance of which Wprk-

Performing Settling Defendants, any entity cbntrolled by Work--
Perfording Setﬁling Defendants, or .Work-Performing Settlingz
Defendants' contractors knew or should have known. |

61. If EPA agrees that ‘the delay or anticipatéd -delay is

attributable to a force majeure event, the time-for performance of the
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the delay or the extension sought was or will be warranted under the

circumstances, that best efforts were exercised to avoid and mitigate

Work-Performing Settliﬁg Defendants carry this burden, the delay at

obligations under this Consent Decree that are affected by the force
majeure event will be extended by EPA for such time as is necessary
to complete those obligations. An extension. of .the time for
performance of the obliéations affected by the force majeure event
shall not, of itself, extend the time fof performance of any other
obligation. If EPA does not agree that the delay or anticipated delay
has been or will be caused by a force majeure event, EPA will notify
the Work-Performing Settling Defendants in writing of its decision.
If EPA agrees that the delaj is attribuﬁable to a force majeure event,
EPA will notify the Work-Performing Settling Defendants in writing.of
the length of the extension, if any, for performance of the
obligatiqhs'affected by.the force majeure. event.

62. If the Work-Performing Settling Defendants elect to invoke
the dispute resolution procedures set forth in Section XIX (Dispute
Resolutiqn),-théy shail do so no later than fifteen (15) days after
reéeipt of EPA's notice. In ahy such proceeding, Work-Performing
Settling Defendanﬁs shall have the  burden of. demonstrating by a
preponderance of the evidence that the délay or aﬁticipated delay has

been or will be caused by a force majeure event, that the duration of

the effects of the delay, and that Work-Performing Settling Defendants

complied with the requirements of Paragraphs 59 and 60, above. If

issue shall be deemed not to be a violation by Wor-k-Pérforming

Settling Defendants of the affected obligation of this Consent Decree
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identified to EPA and the Court.
XIX. DISPUTE RESOLUTION

63. Unless otherwise expressly provided for in this Consent
Decree, the dispute resolution procedures of this Section shall be the
.exclusive mechanism to resolve disputes arising under or with respect
to this Consent Decree. However, the procedures sét'forﬁh in this
Sectioﬂrshall'not appl& to actions by the United States to enforce
obligations of the Settling Defendants that have not been disputed in:
accordance with this Section. |

64. Any dispute which arises under or: with respect to this
.Consent Decree shall in the first instance be the subject of informal
negotiations between the Parties to the-dispute. The period foi
informal negotiations shall not exceed twehty (20) days from the tiﬁe-_
the diépute arises, unless it is modified by written agreement of the
parties to the dispute. The dispute shall be considered td ha&e
arisen when one Party sends the other Parties a written Notice of.
Dispute. During the period of informal negotiations, a Party maY'
propése' the use of third-party mediation to resolve a diSputef
Mediation may be uéed if all Parties to the dispute aéree to its use;
However, no Party is required to agree to the use.of mediation, and
a Pérty's.décision not to use mediétion shall not be subjéct-to
review. | | .

65.'a. In the event that the Parties cannot resolve a dispute by
informal negotiations under ﬁhe preceding Paragraph, then the position
advanced by EPA shall be considered binding unless, within ten (10)

days after the conclusion of the informal negotigtion period, Settling
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Defendants invoke the formal dispute resolution procedures of this
Section by serving on the United States a written Statement. of
Position on the matter in dispu;e, including, but hét limited to,-any
factual data, analysis or opinion supporting that position and any
supporting documentation relied upon by the Settling Defendants. Thel
Statement of Position shall specify the Settling Defendants' pqéition
as to whether formal dispute reséiution should proceed under Paragraph
66 or Paragraph 67. ‘

b. Within ten (10) days after receipt of Settling Defendants'
Statement of Position, EPA will serve on Settling Défendants its
Statemeht of-Position, including, but not limi;ed to, any factual
data, analysis, or dpinion supporting thaﬁ poéition and all supporting
documentation relied upon by EPA. EPA's Statement Qf Position shall
include a statement as to whether formal dispute resolution should
proceed under Péragraph 66 or 67. Within'seven (7) days’ after
receipt of EPA's Statemenﬁ of Position, Settliqg Defendants may submit
a Reply.

c. If there_‘is disagreement between EPA and the Settliﬁg
Defendants.as ﬁo whether dispute resolution should proceed under
Paragfaph 66 or 67, the parties to the dispute shall follow the
proéeduxes .set forth in the paragraph determined by EPA to be
applicaBle._'Howevér, if the Settling Defendants ultiﬁately appeal to
the Court to reéolve the dispute, the.Court shall determing which
paragraph is applicable in accordance with the standards of
applicability set forth in Paragraphs 66 and 67.

66., Formal dispute resolution for disputes pertaining to the
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selection or adequacy of any response action and all other disputes
that are accorded review on the administrative record under applicablé.
principles of administrative law shall be conducted pursuant to the |
procedures set forth in this Paragraph. For purposes of this
Parégraph, the adequacy of any response action includes, without
limitétion: (1) the adequacy or appropriateness-of plans, procedures
to impiement plans, or any other items requiring approval by EPA undex-
this Cbnsent Decree; and (2) the_adequacy of the performance of
response actions taken pursuant to this Consent Decree. Nothing.in
this ansent Decreé shall be coﬁstruai to allow any dispute by
Settling Defendants regarding the validity of the Robfs provisionsl
a. An- administrétive record of the dispute shall Be'
maintained by EPA and shall contain all statements of position,
including supporting documéntaﬁion, submittéd pursuant to this
‘Section. Where ‘appropriate, EPA may allow submission of supplemental |
statements of'position by the parties to the dispﬁté.

b. The Director of the Office of Environmental Cleanup, EPA |

Region 10, will issue a final administrative decision resolving the’

‘'dispute based on the administrative record described in Paragraph.

66.a7- This decision shall be binding upon the Settling Defendants,
subject only to the right to seek judicial review pursuant to
Paragraph 66.c. and d. | |

o Any administrative decision made by.EPA'pursuant to
Paragraph 66.b. shall be reviewable by-this Court, provided_ that a
motion.for judicial review of the decision is filed by the Settling

Defendants with the Cour: and served on all Parties_within ten (10)
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days of receibt of EPA's decision. The motion shall include ai
description of the matter in dispute, the efforts made by the partiesi
té resolve it, the relief requested, and ﬁhe schedule, if any, within
which the dispute must be resolved to ensure orderly implementation
of this Consent Deéree. The United States may file a response to
Settling Defendants' motion.

- d. | In proceedings on any dispute governed by this
Paragraph, Settling Defendants shall héve the burden of demonstrating
that the decision.of the Office of Environmental Cleanup Director is
arbitrary and capriCious or otherwise not in accordancé with law.-
Judicial review of EPA's decision shall be on the administrative
fecdrd compiled pursuant to Paragraph 66.a. i : e

67. Formal dispute resolution for disputes that neither pertain
to the selection or adequacy of any response action nor are otherwise
accorded reyie& on the administrative record under applicable
ﬁrinciples of édministrative law, shall be governed by this Paragraph.

a. following receipt of Settling Defendants' Statement of
Position submitted pursuant to Paragraph 65, the Director of the
Office of Environmental Cleénup,lEPA'Region 10, will issue a final
decision resolving the dispute. The foice of Environmental
Diréctor's decision- shall be binding on the Séttling' Defendants
unless, within ten (10) days of receipt of the decision, the Settling
Defeﬁdaﬁts file with the Court and serve on the parties a motion for
judicial review of the decision setting forth the matter in dispute,

the efforts made by the parties to resolve it, the relief réquested,

and the schedule, if any, within which the dispute must be‘resolved.
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to ensuré orderly implementation of the Consent Decree. The United
States may file a response to Settling Defendants' motion.

b. Notwithstandihg Paragraph J of Section I (Background)
of this Consent Decree, judicial review of any dispute governed by
this Paragraph shall be govefned by applicable principles of law.

68.. The invocation of formal disputé resolution procedures uﬁder
this Section shall not extend, pbstpdne or affect in any way any _
obligatioﬁ of the Seﬁtling-Defendants under this Consent Decree, not.
difectly in dispute, unless EPA..or the Court agrees otherwise.
Stibﬁlated penalties with respect to the disputed mattef shall

continue to accrue but payment shall be stayed pending resolution of

‘the dispute as provided in Paragraph 77.  Notwithstanding the stayxéf ,

payment, stipulated penalties shall accrue from the first day éﬁ
noncompliance with any épplicable_provisibn of this Consent Decreé.
In the event that the Settling Defendants do not prevail on the
disputed issue, stipulated penaltieé shall be asséssed and paid as:
provided in Section XX (StipUlated.Penalties). -Howevér, in thé even; 
that Responsible Settling-Defendant(s); as defined bélow, prevail}s)
on the disputed issue, such Responsible Settling Defendant(s) shall
not be assessed a stipulated penalty. | |

69. Settling Defendants shall be liable for stipulated penalties
in the éméunts set forth in Paragraphs 70 and 71 to the United,States'
for failure to c0mpiy' with the reqﬁireménts applicable to such
Settling Defendant (s) (“Responsible Settling Defendant(s)”).of this

Consent Decree specified below, unless excused under Section XVIII
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(Force Majeure) . "Compliance"-by Responsible Settling Defendant (s)
shall include completion of the activities under this Consent Decree
or any work plan or other plan approved under this Consent Decree
identified below in accordance with this Consent Decree, the SOW, and
any plans or other documents approved by EPA pursuant to this Consent
Decree and within the specified time schedules:established by and
approved under this Consent Decree.

70. a. The following stipuiated pénalties shall accrue per

violation per day for any noncompliance idéntified in" Subparagraph b:

Perialty Per Violation Period of Noncompliance

DPer Day o '

$ .$1 000 ' . The first through fourteenth day

$ $2,000 | - The fifteenth through thirtieth day

$ $5,000 ‘ The thirty-first day and beyond

b. '
I For failure to timely and satisfactorily submit an

original and any revised Remedial Action Work
Plan.

ii. For failure to timely initiate Remedlal Action
Field Work. .

iii. For failure to satisfactorily conduct Remedial
Action in accordance with the Flnal Remedlal
_ Actlon Work Plan.

. iv. For failure to satisfactorily conduct Operation
and Maintenance as required by the Operation and

Maintenance Plan approved or developed by EPA.
71. The following stipulated penaltles shall accrue per
violation per day for failure to submit timely or adequate reports or
other written documents not referenced in Paragréph 70.b pursuant to

-

this Consent Decree:
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Penalty Per Violation  .Period of Noncompliance

Pexr Day
$500 The first through the fourteenth day.
$1,000 The fifteenth through the thirtieth day.
$2,000 The thirty first through the forty-fifth
: day. . ' _
| $3,500 _ The forty-sixth through ninetieth day.

72. In the event that EPA .assumes performance_of a portion'er
all of the Work pursuant to Paragraph 85 of Section XXI (Covenants Nop
to Sue by Plaintiff), Work-Performing Settling Pefendants shall-be
liable for a stipulated penalty in the amount of two millioh
($2,000,000) dollars. ' |

73. All penalties shall begin to accrue on the day after the'
complete performance is due or the day a v1olatlon occurs, and- shall

continue to accrue through the final day of the correction of the:

noncompllance or completion of the act1v1ty. However, stlpulated
penalties' shall not accrue: (1) with respect to a deficient
submission under Section XI (EPA Approval of Plans and Other

Submissions), during the period, if any, beginning on the 31st day

after EPA's receipt of such submission until the date that EPA

|| notifies Responsible Settling Defendant (s) of any deficiency; (2) with

.regspect to a decision by the Director of the Office of Environmental

@ -y

Cleanup, EPA Region 10, under Paragraph 66.b. or 67.a. of Sectlon X1X
(Dispute Resolutlon), during the period, if any, beginning on-the 21st

day after the date that the reply of the .ReSponsible Settling
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Defendant (s) to EPA's Statement of Position is received until the date
that the Directbr issues a final decision regarding such dispute; or
(3) with respect to judicial review by this Court of any dispute under
Section XIX (Dispute Resolution), during the period, if any, beginning
on ﬁhe 31st day after the Court's receipt of the final submission
regarding the dispute until.the date that-the Cburt issues a final

decision regarding such dispute. Nothing herein shall prevent the

simultaneous accrual of separate penalties for separate violations of

this Consent Decree.

74. Following EPA's determination that Responsible Settling
Defeﬁdant(s) have failed to comply with a requiremént qf_this Conéent
Decrée, EPA may give Responsible Settling Defendant(s) written
notification of the same and describe the noncompliance.. EPA may send
the Responsible Settling Defendant (s) a written demand for the payment
of the penalties. However, penalties shall accrue as provided in the
preceding Paragraph regardless. of whether EPA has notified the
Responsible Settling Defendant (s) of a violation.

75. All penalties accruing under this éection shall be due and
payable to the United Staﬁes within thirty (30) days of the date that
the-Responéible Settling befendant(s) receive EPA’sS demand for péyment
of the penalties, unless Responsible Settling Defendant (s) in#oke the
Dispute.Résblution.procedures under Section XIX (Dispute Reéolution).
All paymehts to the United States under this Section shall be paid by
certified or " cashier's check(s) _made. payable' to "EPA Hazardous
Substances Superfund, " shall be mailed to Méllon Bank, EPA Region 10;

ATTN: Superfund Accounting, P.O. Box 360903M, Pittsburgh, Pennsylvania
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15251, shall indicate that the payment is for stipulated penalties,

and shall reference the EPA Region 10 and Site/Spill ID #1023, the DOJ |

Case Number 90-11-3-397-B, and the name and address of the Party
making payment. -Copies of check(s) paid pursuant to this Seétion, and
any accompanying transmittal letter(s), shall be sent to the United
States as provided iﬁ'Section XXVI (Notices and Submissions), and té.
Joe Penwell, U.S. EPA, Region 10, 1200 Sixth Avenue, OMP-146, Seattle,
Washington SBlOi | |
76. The payﬁent 6f penalties shall not altér~in anyzway any
obligation of the Responsible Settling Defendant(s) to complete the
performance of the Work required under this Consent Decree.
77. Penalties shall continue to accrue as providéa in Paragraph;_
73 dufing any dispute resolution period, but need not be paid untilj
the following: | |
a. If the dispute is resolved by agreement or by a.decision_
of EPA that is not appealed to this Court, accrued penaltie35
determined-t¢ be owing shall be paid to EéA within fifteen,(lS).dayéz
of the agreement or the receipt of EPA's decision_or_order; 1
b. If the dispute is appealed to this Coﬁrt-and the Unitgd'
States prevails in whole or-ih-part, Responsible Setélihg Defendant(s)
shall pay all accrued penalties determined.by the Court to be owed to

EPA within sixty (60) days of receipt of the Court's decision or

'order,-eXCept as provided in“Sgbparagraph c below;

T Q. If the District Court's decision is appealed by any

Party, Responsible Settling Defendant(s) shall pay all accrued

penaltiés determined by the District Court to e owing to the United
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States into an interest-bearing escrow account within sixty (60) days
of receipt.of the Court's decision or order. Penalties shall be paid
into this account as they continue to accrue, at least every sixty
(60) days. Within fifteen (15) days of receipt of the final appellate
court decision, the eserow agent shall.pay the balance of the account
to EPA or to Responsibie Settling Defendant(s) to the extent that
they prevail.

78. a. . If Responsible Settling Defendane(s) fail to pay
stipulated penelties when due, the United States may institute
proceedings to collect the penalties, as well as interest.
Responsible Settling Defendant (s) shall pay Interest on the unpaid
balance,-which shall begin to accrue on the date of demand made
pursuant to Paragraph 75.

b. Nothing in this Consent Decree shall be construed as

prohibiting, altering, 6r-in.any way limiting the ability of the

United States to seek any other remedies or sanctions available by
virtue of Responsible Settling Defendant(‘s)(e') violation of this
Decree or of the statutes and regulations upon which it is based
1nclud1ng, but not llmlted to, penalties pursuant to Sectlon 122(1)
of CERCLA, 42 U.S.C. § 9621(l). Provided, however, that the United
States shall not seek civil penalties pursuant to Section 122(1) of:
CERCLA, 42 U.S.C § 9621(1), for.any violation for which a stipulated
penalty is-provided herein, except in the case of a willful violetion
of the Consent Decree. | |
79. Notwithstanding any other provision of this Section, the

United States may, in its unreviewable discretion, waive any portion
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of stipulated penalties that have accrued pursuant to tﬁis Consent
Decree. | :
XXI. COVENANTS NOT TO SUE BY PLAINTIFF

80. In consideration of the actions that will be performed and
the payments that will be made by the Settling Defendants ﬁnder the
terms of the Consent Decree, and except as specifically provided in-
Paragraphs 81, 82, and 84 of this Section, the United States covenanté_
not to sue or to take administrative action against'.Settling _
Defendants pursuant to Sections 106 and 107 (a). of CERCLA, 42 U.S.C.
§§ 9606. and 9607(a) (including claims for Past Response Costs aé'
defined herein), relating to the Site. Except with respect to future
liability, these covenanﬁs not to sﬁe shall take effect upon the_
effective date of this Consent Decree. . With. respect to. futuré!
liability, these covenants not to sue shall'.take ~effect wupon:
Certification of Completion of Remedial Action by EPAhpursuant tc.
Paragraph 49.b of Section XiV (Certification of Completion). Thesefi
covenants not to sue are gonditioned'upon the satisfactory perfo:mancé;
by Settling Defendants of their obligations under this Consent Decree.
These covenahts not to sue extend only'to the Settling Defendants ané'
do not extend to any other person. |

81. United States' Pre-certification  reservations.
Notwithgtanding any other provision of this Consent Decree, the Uniped
States reéerves, and this Consent Decree is Qithout prejudice to, the
right to institute pfoceedings in this action or in a new action,'or
to issue an administrative order seeking to compel Settling Defendants

(1) to perform further response actions relatifig to the Site or (2)
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to reimburse the United States for additional costs of response if,
prior to Certificatioq of Completion of the Remedial Action:
(i) conditions at the Site, previously unknown to EPA, are
‘discovered, or
(ii) information, previously unknown to EPA, is received, in
- whole or in part,
and these previously unknown conditions or information together Qith
any other relevant information indicates that the Remedial Aétidn.is
not protective of human health or the enviionment. |
Notwithstanding any other provisiph of this Consent Decree, the ﬁnited.
States reserves, and this Consént Decree is without prejudice to, the
right to institute proceedings in this action or in a new action, or
to issue an administrative order seeking to éompél Settling Defendants |

(1) to perform further response actions relating to the Site or (2)

to reimburse the United States for additional costs of response if,

subsequent to Certificatioh of Completion of the Remeaial Action:
| (i) ~conditions at the Site, previously'unknown to EPA, are
, discovered, or |
(ii) information, previously unknown to EPA, is received,
in whole or in part,
and these previously unknown conditions or this information together
with otﬁef;relevant information indicate that the Remedial Action is
not protective of human health or the environment.
83. For purposes of Parajraph 81, the information and the

conditions known to EPA shall include only that “information and those
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conditions known to EPA as of the date the ROD was signed and set
forth in the Record of Decision for the Site and the administrative..
record supporting the Record of Decision. For purposes of Paragraph
82, the information and the conditions known to EPA shall include only
that information and those conditions known to EPA as of the date of
Certification of Completion of the Remedial Action and set forth in
the Record of Decision, the administrative record supporting the.
Record  of Decision, the post-ROD administrative record, or in ahy
information received by EPA pursuant to the requirements of thié
Consent Decree pfior to Certification of Completion of the Remediai
Action. - |
84. General reservations of rights. The covenants not toxsue:
set forth.above do not pertain to any matteré other than those |
expreésly specified in Paragraph 80. The United States reserves, and
this Consent Decree is without prejudice to, all rights against
Settling Defendants with respect to all other matters, including but?'
not limited to, the folloﬁing: | | _ |
(1) claims based on a failure by Settling Defendants t¢
‘meet é requireﬁent of this Consent Decree; |
(2) liability arising from the past, present, or future
disposal, release, or .threat of releaée of Waste Materials
outside of the Site; _
'kﬁ) liability for-future disposal of Waste Material at the
Site, other than as érovided in the ROD, the Work, or qtherwise
ordered by EPA; |

(4) _liability for damages for injuryfto,'deétruction of,
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or loss of natural resources; and for the costs of any natural
resource damage assessments;
(5) criminal liability;
(6) iiability for violations of federal or state law which
oceur during or after implementation of the Remedial Action; -
(7) 1liability, prior to Certification of Completion of-
the Remedial Action, for additional response actions that
EPA determines are necessary to achieve Performance . |
Standgrds, but that cannot be required pursuant to Paragraph
14 (Modification of the SOW or Related Work Plans) ;
' f8) liability for releases of hazardo@s substances,
pollutants, or contamination from or reiated to the Rhone-Po;lehc
Ag Company Facility, located at 6200 NW St. Helens Road in
Portland, Oregoh, other than contamination addressed by the ROD;
and
(9) liability for any costs that the United States incurs
in connection with the Site after lodging of this Consent Decree
but that are not within the definition of Future Response Costs.
_ 85. mx_zakme; In the event EPA -aetermines that Mer
Settling Defendants or Work-Performing Settling Defendants have ceased
implementation of aﬂy portion of the Work, are se;iously or repeatedly
deficient or late in their performance of - the Work, or .are
implementing the Work in a manpner which may cause an endangerment to
human health or thé environment, EPA may assume the performancg_of all
or any portions of the Work as EPA dete;mines necesséry. owner

Settling Defendants or Work-Performing Settling Defendants responsible
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for such Work may invoke the procedures set forth in Section XIX
(Dispute Resolution), Paragraph 66, to dispute EPA's determination

that takeover of the Work is warranted under this Paragraph. Costs

-incurred by the United States in performing the Work pursuant to this

Paragraph shall be considered Future Response Costs that Owner
Settling»Defendants or Work-Performing Settling Defendants responsible-
for such Work shall pay pursuant to Section XVI (Reimbursement of-
Response Costs). | |

86. Notwithstandihg'any other provision-bf this Consent Decree;_
the United States retains all authority and reserves all rights to
take any-and all response'éctions'authorized by law. |

XXTI. COVENANTS BY SETTLING DEFENDANTS
87. Covenant Not to Sue. Subject to the reservations in-

Paragraph 88, Settling Defendants hereby covenant not to sue and agree
not to assert any claims or causes of action against the United States |
with respect to the Site, .fast and Future Response Costs as defined.
herein, or this Consent Decree, including, but not limited to:

a. any diﬁect or indirect claim for reimbursement from the
Hazardous Suﬁstance Superfund (esﬁabliéhed pursuant to the Internél_
Refénue Code, 26 U.S.C. § 9507) through CERCLA Sections 106 (b) (2),
107, lll, 112, and 113, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, and
9613, or any other provision of law, | _

b. any' claims against .the United Statés, including any
department, ~agency or instrumentality of the United Statgé under

CERCLA Sections 107 or-113,'42 U.S.C.§§ 9607 or 9613, related to the

Site, or

CONSENT DECREE PAGE 72 OF 95




e oo ~ [=) (V] SwW [\ ] —

R < e T < T I o S

24
25
26
27
28

c. any claims arising out of responselactivities at the
Site, including claims based on EPA's selection of-response actions,
oversight of response activities or approval of plans. for such
activities.

88. The'Settling:Defendants reserve, and this Consent Decree is
without prejudice to, claims against the United S;étes, subject to the
provisions of Chapter 171 of Title 28 of the United States Code, for
money damages for injury.br loss of propefty'or personal injury or

death caused by.the negligent or wrongful act or omission of any

.employee of the United States while acting within the scope of his:

office or employment under circumstances where the ﬁnited Statés, if
a private person, would be liable to the.claimant in accordance.with
the law of the place where the act or omission occurred. However, any
such claim shall not include a claim.for any damages caused, in whole
dr_in_part, by the act 6r omission of any person, including any
contréctor, who is not a federal employee as that term is defined in

28 U.S.C. § 2671; nor shall any such claim include a claim based on

EPA's selection of response actions, or the oversight or approval of '

the Settling Defendénts' plans or activities. The foregoing-applies
only.to claims which are brought pursuant to any statute éther thaﬁ
CERCLA and for which the waiver of sovereign immunity is féund in a
statute other than CERCLA; '

89. 'Nothing in this Consent Decree shall be deemed to constitute
preauthorization of a claim within the meaning of Section 111 of

CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(4).

*
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XXIII. EEEEQI_QE_SEIILEMENIL_CQNIEIBUIIQN_RRQIECIIQN
90. Nothing in this Consent Decree shall be construed to create.
any rights in, or grant any cause of action to, any person not a Party
to this Consent Decree. The preceding sentence shall not be construed
to waive or nullify any rights that any person not a signatory to this

decree may have under applicable law. Each of the Parties expressly

reserves any and all rights (including, but not limited to, any right.

to contribution), defenses, claims, demands, and causes of action |

which each Party may have with respect to any-matter, transaction, or

occurrence relating in any way to the Site against any person not a

Party hereto.

91. The Parties agree, and by entering thls Consent Decree thlS:'
Court flnds, that the Settling Defendants are entitled, as of the
effective date of this Consent Decree, to protection from contribution’
actions or claims as provided by CERCLA Section 113(f)(2) 42 U. s.c..
§ 9613(f)(2), for matters addressed in thls Consent Decree, except. as;v

to any actions or claims amongst and between any Settling Defendants;

that are currently pending in the United States District Court for the

District of Oregon case entitled GQn1d__Eleg:rgn;g__lng‘___‘__NL

Industries, Inc., et al., Case No. CV91-1091-RE. For the purposes of

this Consent Decree, and as used in this Paragraph, “matters addressed
in this Consent Decree” shall mean: (1) all response actions taken and
to be taken by any party at .the Site and (2)'a11-response costs
incurred and to be incurred by aﬁy party in connection with ehe Site.
"Matters addressed in this Consent Decree” shalllnot include those

response costs or response actions as to which the United States has
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reserved its rights under this Consent Decree (except for claims for
failure td comply with this Consent Decree), in the event that ;he
United States asserts rights against Settling Defendants coming within
the-scépe of such reservation.

92. The Settling Defendants agrée_thac with respect to any suit
or claim for contribution broﬁght by them for matters related to this
Consent Decree ﬁhey will notify the United States in writing no later
than sixty (60) days prior td the initiation of such suit or claim.

93. The Settling Defendants alsé agree that with respect to any
éuip or claim for céntribution brought against them for matters
related to this Consent Decree they will notify in writing the United
States within ﬁen (10) days of service of the complaint on them. 1In
addition, Settling Defendants shall notify the United States within
ten (10) days of-service'or receipt of any Motion fér Summary Judgment
and within ten (10) days of reéeipt of any order from a court setting
a case for trial:

94. In any subsequent'administrative or judicial proceeding

initiated by the United States for injunctive relief, recovery of

response coété, or othér appropriate relief relating to the Site,
Sétt:ling Defenda’.n.ts shall not assert, and may not maintain, any
defense 6r claim based upon the principles of waiver, res iudiga;a,
coilateral estoppel, issue preclusion, claim-splitting, or other
defenses based upon any:contention that the claims raised by the
United States in the subsequent proceeding were or should have been
broﬁght in the instanﬁ case; provided, however; that nothing in this

Paragraph affects the enforceability of the covenants not to sue set
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forth in Section XXI (Covenants Not to Sue by Plaintiff).
XXIV. AQQESS_IQ_INEQRMAIIQN
95. Settling Defendants shall provide to-EPA, upon request,
copies of all documents and information within their possession or

control or that of their contractors or agents relating to activities

at the Site or to the implementation of this Consent Decree,

including, but not liﬁited to, sampling, analysis, chain of custody-
records, manifests, trucking logs, receipts, reports, sample traffic
routing, correspondence, or other documents of information related to_
the Work. Settling Defendante shall also.make available to EPA, fof'
purposesfof investigation,_information.gathering, or testimony,.theifi
employees, agents, or representatives with knowledge of relevant Eacts_
concerning the performance of the Work.'
96. a. Settling Defendants may assert business confidentiality|
cleims covering part or all of the documents or information subminted-
to Plaintiff under this Consent Decree to the extent.permitted by and{-
in _ecoordance with Section 104(e)(7) of CERCLA, 42 U.S.C. §
9604 (e) (7), and 40 C.F.R. § 2.203(b). Documents -or information
determined to be confidential by EPA will be afforded the protectionn_
specified in 40 C.F.R. Part 2, Subpart B. If no claim of
confidentiality acCompaniee documents or info;mation when  they are
submitted to EPA, or if EPA has notified Settling Defendants that the

documents or information are.not confidential under the standards of

'Section 104 (e) (7) of CERCLA, 42 U.S.C. § 9604 (e) (7), the public may

be given access to such documents or information without further

notice to Settling Defendants.
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b. The Settling Defendants may assert that certain documents,
records and other information are privileged under the attorney-client
privilege or any other privilege_récognized by federal law. If the
Settling Defendants assert such a'privilege in lieu of providing
documents,.they shall provide the Plaintiff with the following: (1)
the ﬁitle of the document, record, or information; (2) the date of the
document, record, or informaﬁion; (3) the name and title of the author
of the document, recbrd, or information; (4) the name and title of
each addressee and recipient; (5) a description of the contents of the
document, record, Qr information; and (6) the privilege asserted by
Settling*.Defendanﬁs. However, no documents, 'fepo;ts or other
information created or generated pursuant to the requirements of the

Consent Decree shall be withheld on the grounds that they are

privileged.
97. No claim of cbnfidentiality shall be made with respect to
any data, including, but not limited to, all sampling, analytical,

‘monitoring, hydrogeologic, scientific, chemical, or engineering data,

or any other documents or'information evidencing conditions at -or
around thé'Site;A | |
98. Until ten (10) years after the Settling Defendants' receipt
of EPA'_s notification pursuant _to- Paragraph 50.b of Section XIV
(Certifiéétion of Completion.-of the Work), each Settling Defendant
shall preserve and retain all reCoras and documents now in its
possession or control or which come into its possession or control
that relate in any manner to the performance of “the Work or liability
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of any person for response actions conducted and to be conducted at

the Site, regardless of any corporate retention policy to the

contrary. Until ten (10) years efter the Settling Defendants' receipt

of EPA's notification pursuant to Paragraph 50.b of Section XIV
(Certification of Completion), Settling Defendants shall also instruct
their contractors and ‘agents to preserve all documents, records,.and
information of‘whatever kind, nature or description relating to the.
performance of the Work. | |

99. At the conclusion of- this document retention period,

Settling Defendants shall notify the United States at least ninet?
(90) days prior to the destruction of any such records or documents,
and, upon request by the United States, Settling'Defendents shall_
deliver any such records or documents to EPA. The Settling Defendants
may assert that certain documents, records and other information are
privileged under the attorney-client privilege or any other privilege.
recognized by federal law. If the Settling Defendants assert such aﬁx
privilege, they shall provide the Plaintiff with the following: (1) -
the title of the document, record, or information; (2).the date of the

document, record, or information; (3) the name and title of the author

of the document, record, or information; (4) the name and title of

each addressee and recipient; (5) a description of the subject of the
document, recordh or information; and (6) the privilege asserted by
Settliné TDefendants. Howeyer, uo documents, reports or. other
1nformatlon created or generated pursuant to the requlrements of the
Consent Decree shall be withheld on the grounds that they are

-

pr1v1leged
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100. Each Settling Defendant hereby certifies individually thaﬁ,
to the best of its knowledge and belief, after thorough inquiry, it’
has not altered, mutilated, discarded, destroyed or otherwise disposed
6f any records, documents or other information relatihg to its
potehtiél liability regarding the Site since notification of potential

liabilitY'by the United States or the filihg of suit against it

regarding the Site and that it has fully complied with any and all EPA

requests for information pursuant to Section 104(e) and 122(e) of

'CERCLA, 42 U.S.C. 9604 (e) and 9622(e), and Section 3007 of RCRA, 42

U.S.C. 6927.

XXVI. NOTICES AND SUBMISSIONS

101. Whenever, under the terms of this Consent Decree, written
notice is required to be given or a repbrt or other document is
required to be sent by one ?arty to another, it shall be directed to )
the individuals at the addresses specified below, unless .those.
individuals or their successors give notice of a change to the other
Parties in writing. All notices and submissions shall be considered |
effective upon receipt, unless otherwise provided. Written notice as
specified.herein shall constitute complete satisfaction of any written
notice requirement of the Consent Decree with respect to the United
States, EPA, and the Settling Defendants, respecﬁively.

he itad . .

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611 _
Ben Franklin ‘Station

Washington, D.C. 20044 - - : n .
Re: DJ # 90-11-3-397B
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As to the United States:

Chief, Environmental Enforcemént Section
Environment and Natural Resources Division

.U.S. Department of Justice

P.O. Box 7611 )

Ben Franklin Station

Washington, D.C. 20044
Re: DJ # 90-11-3-397B

and

Director, Office of Environmental Cleanup
United States Environmental Protection Agency
Region 10

ECL-111

1200 Sixth Avenue

Seattle, Washington 98101

As to EPA:

Chip Humphrey

EPA Project Coordinator

United States Environmental Protectlon Agency
Region 10

Oregon Operations Office

811 S.W. 6th Avenue, 3rd Floor

‘Portland, Oregon 97204

Work-Performing Settling Defendants' Project Coordinator
Jim Cronmiller

Gould Electronics, Inc.

34929 Curtis Boulevard -

Eastlake, Ohio 44095-4001

As_to Owner Settling Defendants: -

Kenneth M. McCaw, Jr. Bruce Sheppard _
ESCO Corp. Burlington Northern and Santa Fe Rallway Co.
2141 NW 25th Avenue 2454 Occidental Way Ave. S., Suite 1A -

Portland, Oregon 97210 Seattle, WA 98134-1451

Tom Zelenka, Manager “
Legislative/Enforcement and Publlc Affairs
Schnitzer Investment Corp.

3200 NW Yeon Avenue .

P.O. Box 10047 :

Portland, Oregon 97210 ~ , .
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George S. Goodridge

Sr. Environmental Attorney
Rhone-Poulenc, Inc.

2 T.W. Alexander Drive _

Research Triangle Park, NC 27709-2014

XXVII. EFFECTIVE DATE - _
102. The effective date of this Consent Decree shall be the date
upon which this Consent Decree is entered by the Court, except as
' otherwise provided herein. |

XXVIII. RETENTION OF JURISDICTION

-103. This Court retains jurisdiction over both the subject

matter of this Consent Decree and the Settling Defendan;s'for the
duration of the performance of the terms and provisions of this

Consent Decree for the purpose of enabling any of the Parties tb apply

Ijto the Court at any time for such further order, direction, and relief

as may be necessary or appropriate for the construction or
modification of this Consent Decree, or -to effectuate or enforce

compliance with its terms, or to resolve disputes in accordance with

Section XIX (Dispute Resolution) hereof.

XXIX. APPENDICES

104. The follbwing appendices are attached to and iﬁcorporated
into this Consent Decree:

"Appendix A" is the ROD.

"Appeﬁdix B"'is'the SOW.

"Appendix C" is the'dgséfibtion and/or map of the Site.

“Ap?endix D" is a_draft Environmental Protection Easement and

Restrictive Covenant.
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“Appendix E” is the Environmental Protection Easement and
Restrictive Covenant for Schnitzer Investment Corp;
XXX. COMMUNITY RELATIONS
105. Work-Performing Settling Defendants.shall propose.to EPA
their participation in the community relations plan to be developed
by EPA. EPA will determine the appropriate role for the Wbrk%
Performing Settling Defendehts under the Plan. Settling Defendants

shall also cooperate with EPA in providing information regarding the

Work to the public. . As requested by EPA, Work-Performing Settling.

Defendants shall participate in the preparation of such_informatioﬁ

for dissemination to the public and in public meetings which may be

|l held or sponsored by EPA to explain activities at or relating to the

Site.
XXXI. MODIFICATION

106. Schedules_specified in this Consent Decree for completion
of the Work may be modified by agreement of EPA and the.Settlingl_
Defendants responsible for such Work. All such modifications shal;
be'maee ih writing. |
- 107. Exeept ae provided in Paragraph 14 ("Modification of-;hel
SOW or related Work Plans"), eo material modificaﬁions shall be made
to the SOW without w:itten notification to and written approval of the
United States,-werk-Perfofming Settling Defendants, and the.COurt.
Prior to Providing its approval-to any modification( the United States
will provide the State with a reasonable opportunity,to_review and
comment on ehe proposed modificatioﬁ, Modifications to the SOW that

do not materially alter that document may be made by written agreement
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between EPA and the Work-Performing Settling Defendants.

~ 108. Nothing in this Decree shall be deemed to alter the Court's
power to énforce, supervise or approve modifications to this Consent
.Decree.
| | XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT -

109. This Consent Decfee shall be lodged Wiﬁh the Court for a
period of notlless than thirty (30) days for public_notice and comment
in accordance with Secﬁion 122(d) (2) of CERCLA, 42 U.S.C.
§ 9622(d) (2), and 28 C.F.R. § 50.7. The United States reserves the
right to withdraw or withhold its consent if the comments regarding
the Consent Decree disclose facts or considerations which indicate
that the Consent Decree is inappropriate, improper, or inédequate.
Settling Defendants consent to the entry of this Consent Decree
without further notice.

110.  If for any reason the Cburt should decline to approve this
Consent Decree in the form presented, this agreement is voidable at
the sole discretion of any Party énd the terms of the agreement may
not be used as evidence in any litigation bétween the Parties.

. XXXIII. SIGNATORIES/SERVICE
'111. Each undersigned repreéenta;ive of a Settling Defendant to
this Consent Dectee and thé Assistant Attorney General for Environment
and Natural Resources df the Department.of'Justice certifies that he
or she is fully authorized tq enter into the terms and conditions of
this Consent Decree and to ex¢¢ute and'1ega1ly bind such Party to this
document. |

112.. Each-Settling'Defendant hereby agree® not to oppose entry
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of this Consent Decree by this Court or to challenge any provision of
this Consent Decree unless the United States has notified the Settlingf
Defendants in writing that it no longer supports entry of the Consent
Decree. | |

113. Each Settling Defendant shall identify, on the attached
signature page, the name, address and telephone number of an agent who
is authorized to accept service of process by mail on behalf of that
Party with respect to all matters arising-under or relating to this'
Consent Decree. Settling Défendants hereby_agree to accept service
in that manner and to waive the formal service requirements set forth
in Rule 4 of the Federa1 Rules of Civil Procedure and any applicable
local rules of this Court, including, but not limited'to;-serﬁice pf:

a summons.

SO ORDERED THIS ___[ % opav oF _[M2.

, 1978.

United States Distrj
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of

., relating

to the Gould Superfund Site.

FOR THE UNITED STATES OF AMERICA

e Yefu A

Lgis J. gchiffer _

Assistant Attorney General

Environment and Natural Resources
Division .

O 0 N & v s WwWwoN
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U.S. Department of Justice.
Washington, D.C. 20530
12 b&gﬁ:
Dariel S. Jacobs
13 Trial Att y
- Environmental Enforcement Sectlon
14 Environment and Natural Resources
- _ Division
15 U.S. Department. of Justice
16 -Washington, D.C. 20530
17
. /
18 Nei ans
Assistant United States Attorney
19 District of Oregon
U.S. Department of Justice
20 888 SW Fifth Avenue
Portland, Oregon 97204-2024
21 (503) 727-1053
22
23
24 .-
25
.26
27 .

28 || CONSENT DECREE PAGE 85 OF 95




O 00 3 O W £ W N e

— p—t o — — [ — ek s
o0 ~) (=, W E - (V3] [\8] —t o

19
20
21
22
23
24
.25
26

27
28

CONSENT DECREE PAGE 86 OF 95

Chuck Clarke

Regional Administrator, Region 10

U.S. Environmental Protection
Agency '

1200 Sixth Avenue

Seattle, Washington 9801

Ted Yackulic

Assistant Regional Counsel

U.S. Environmental Protection
Agency '

Region 10

1200 Sixth Avenue

Seattle, Washington 98101

(206) 553-1218 -
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THE UNDERSIGNED PARTY enters into this Consent Decree in the

matter of . relating
to the Gould Superfund Site.
FOR NL Industries, Inc.
Date: 11/25177 /{'/ //%
: ! Nami -- David B. Garten
Title --~
Vice President & Secreta
Address -- 1L825 Ner H\Chasel?(

Se ute 12co
Heuston, T ?270LT

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Name:
Title:
Address:
Tel. Number:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the Matter of United States v, NI,
Industries, Inc, et al,, relating to the Gould Superfund Site |

FOR Gould Electronics Inc.

Datexr\boeyfen ~>; (7277 /\9)'~<LIAA (e \/Jl_>—'1

Name— Michael C. Veysey/
Title— Sr. Vice President, General Counsel & Seq.
Address-- 34929 curtis Blvd., Eastlake, OH 44095

Agent authorized to Accept S.ewicé on Behalf of Above-signed Party:

Name: Michael C. Veysey

Title: Sr. Vice President, General Counsel & Secretary
Address: 34929 Cwrtis Boulevard, Eastlake, Ohio 44095

Tel. Number: _(440) 953-5170
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THE UNDERSIGNED PARTY enters into this Consent Decree in this matter of United States v,
NL Industries, Inc, et al, relating to the Gould Superfund Site:

FOR Johnson Controls, Inc.

Novenmber
Date: [o)¥/ 10, 1997

w

- . Kenn
I-I\!ftfl 'c.e/jgr sPldIént?d%ecretary & General
Coungel
Addl‘eSS-.57 N. Green Bangvenue

P.0. Box 591  (53201-0591)
Milwaukee, WI 53209.

Agent Authorized to Accept Service on Behalf of Abqve-Signed Party:
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Name: Dennis P. Reis
Title: - Quarles & Bradv
Address: 411 E. Wisconsin Avenue; Milwaukee, WI 53202

Tel. Number: {414) Z77-5000

e
w

Pt
'S

N (] N o N N N N bt et [ [oy —
N N W A W [\ I S O 00 NN QA W
-

" 28 | CONSENT DECREE PAGE 89 OF 95




ot

O O N O nv A~ LN

0 N N W ah W N e QS O 0 N O wn HOWN _ O

THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v, NI,
Industries. Inc.. et al, relating to the Gould Superfund Site.

Date: __ /9 / 20/3%2- / %/

Assistant General Counsel

Exide Inc.

645 Penn Street .
Redding, Pennsylvania 19612-4205

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: A~ D. Jevide
Title: AecrcFont Geeel Coomed, Exde JEUC, W
Address: . b1 Tean Strect, TFe adns, FA _eo/

Tel. Number: _4/0 - 376- Q852
1o - 371 - 0463 (i—‘A)Q
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6 THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. NL

. Industries, Inc., et al, relating to the Gould Superfund Site. -

8

9 FOR Lucent Technologies, Inc.
10f A -

Date: 7Y Actsc i99] (ZM /&z N )
_ a'__'[ﬂe--.l“{1 F. Dixe . whilicins
v Title" _/\‘/c"(".-"/ﬂ/ (‘Ld/ /‘ftv/l.'l_g'.'”)
12 Address—-/:i-se e iy e _
VI 2y ik Shedd ) -
13 J ,f‘4"-/r',-i. f" .,._"/]; /I_.rj ¢ ;7(_'1 ";i .
14 | Agent Authorized to Accept Service on Behalf of Above-signed Party:
15 '
16 - i i' N nment a 2 ere| ﬂfﬁ"”“'z
S g 079621576
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of UDAI_SIa_QS_L_NL_
Indm_s._mqn_g;_ﬂ, relating to the Gould Superfund Site.

e-Poulenc, Inc.

Peter T. Tinnesz
Vice-President of Manufacturing tions
% Rhone-Poulenc, Inc.

2T.W. Alexander Drive .

OK \&9]( Research Triangle Park, NC 27709-2014

Dat;: ///5/3 7
[/

Phone 919-549-2833

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name: James E. Benedict
Title: Attorney for Rhone-Poulenc Inc.
Address: 1001 SW Sth Ave., Suite 2000, Portland OR 97204

Tel. Number:  (503) 224-3092
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v, NI,
Industries, Inc,, et al, relating to the Gould Superfund Site.

FOR the Burlington Northern and Santa Fe Railway Co.

Date: 'Ol‘*'9147 i’\’\ W%ﬁ—«-—-&.&

Natine— !,ID\ UJ F,z %z,
Title-- V
Address~ zwo LL‘uL u:g RO, Tx . Wl 3(

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name:

Title:

Address: -
" Tel. Number:
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v, NI, -
Industries, Inc., et at, relating to the Gould Superfund Site.

FOR ESCO Corporation

Date: D//%/ 72 _ . w 7” /)" a\\\

Name--  Kenneth M. McCab Jr.

Title-- Vice President, General Counsel

Address— 2141 N. W. 25th Avenue
Portland, Oregon 97210-2578.

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name:  Kenneth M. McCaw, Jr.
Title: Vice President, General Counsel
Address: 2141 N. W. 25th Avenue, Portland, Oregon 97210-2578

Tel. Number: __(503) 778-6605
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. NI,
Industries, Inc., et al, relating to the Gould Superfund Site.

FOR Schnitzer Investment Corp.

Date: Octobw 38 L9937 A Doudi
Name-- A~nron L. PARDENT : .
Title-- Cenverar Counrec :

Address-gzoa NWw Yeon Avenue
orTeANg ONR §2248

Agent Authorized to Accept Service on Behalf of Above-signed Party: .

Name: Anron U Parorag
Title: >evoral, Couwnsge _
Address: 00 N venug, Porrians, OR 93249

Tel. Number: $9% 323 22¢%
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Declaration for the

Gould Superfund Site

Soils Operable Unit
Amended Record of Decision

Sice

Gould Superfund Site, Soils Operable Unit
Portland Multnomah County, Oregon

Statement of Basis and Purpose

This decision document presents the selected amended remedial
action for the Soils Operable Unit at the Gould Superfund Site
(Site). This Record of Decision (ROD) Amendment has been
developed in accordance with the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (CERCLA), as
amended by the Superfund Amendments and Reauthorization Act of
1986 (SARA), 42 U.S.C. Section 9601 et seq.. and to the extent
practicable, the National 0il and Bazardous -Substances Pollution
Contlngency Plan (NCP), 40 CFR Part 300. The decision to amend
the ROD is based on the administrative record for the Gould Site,
which was updated April 25, 1997 to include additional :
information generated since the issuance of the ROD in 1988. The
documents added to the administrative record 51nce March 1988 are
listed in Appendix C.

The State of Oregon concurs with the ROD Amendment.

. :

Actual or threatened releases of hazardous substances at the
‘Gould Site, if not addressed by implementing the selected remedy
documented in. the ROD, as amended in this ROD Amendment, may
present an imminent and substantial threat to human health,
welfare, or the environment.

Deesxintinn_oﬁ_the_Amendment_tn_the_nemedx

This decision documents changes to several components ‘of the .
gselected remedial action for the Gould Site Soils Operable Unit.
The ROD for this operable unit, signed on March 31, 1988,
required treatment of contaminated battery casings to remove and
recycle lead, and treatment of soil, sediment and matte to reduce
the mobility of lead. This ROD Amendment allows .treated and

untreated contaminated material to be consolidated and contained
in an on-site containment facility (OCF) on the Gould property

" The major components of the selected remedy include.

.- .

b
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* Perform design studies to evaluate Site constraints and
design parameters for, at least, consoclidation and
settlement, lateral and vertical support of the OCF,

. dewatering sediments, and the hydrogeologic impact of

filling East Doane Lake remnant and the open excavation in
the Lake Area (previously referred to as the Phase III Area)
portion of the Rhone-Poulenc property;

* Construction of an OCF, which has a leachate cgollection
system and allows for implementation of future Rhone -Poulenc
cleanup actions, on the Gould property;

* Excavation and dewatering of East Doane Lake sediments
contaminated above specified cleanup levels;

* Excavation of the remaining battery casings on the Gould
" property;

* Treatment (stabilization or fixation) of the lead fines
stockpile (S-15), the screened Gould excavation stockpile
(S-22); and other lead contaminated material identified as
principal threat waste;

* Consolidating contamlnated material, including—sedlments,-
treated and untreated stockpiled materlals, casings, soil
and debris in the lined and capped OCF;

* Filling the East Doane Lake remnant and the open excavation
‘ in the Lake Area of the Rhone-Poulenc property;

* Institutional controls, such as deed restrictions or
environmental protection easements, which provide access to
EPA for the purpose of evaluating the effectiveness of the
remedial action, and which limit future use of properties -
within the Site to (1) industrial operations or other uses’
compatible with the protective level of cleanup achieved
after implementation of the selected remedial action, (2)
uses which do not damage the OCF cap and liner system or
cause releases of buried materials; .

* Performing groundwater monitoring to ensure the
effectiveness of the cleanup and that contaminants were not
mobilized during its implementation; and

* Long-term operation and maintenance requirements and reviews
conducted no less often than every five (5) years to ensure.
the remedy continues to provide adequate protection of human
health and the environment.

The selected remedy will also allow off-site disposal of
contaminated materials from the Gould site at regulated Subtitle

o | 2

-



D or Subtitle C disposal facilities. Off-site disposal may be
necessary because of the uncertainty associated with final site
quantities and design constraints. The selected remedy defers a
cleanup decision on subsurface waste materials located on the
Rhone-Poulenc and ESCO properties.

Declaration

Although this ROD Amendment changes several components of the
remedy selected in the ROD, the remedy as amended continues to be
protective of human health and the environment. The remedy as
amended complies with Federal and State requirements that are
legally applicable or relevant and appropriate to.the remedial
action and is cost effective. The remedy as amended continues to
utilize permanent solutions to the extent practicable for this
site. Significant quantities of hazardous substances have
already been treated at this Site through partial implementation
of the ROD. Treatment of the highly contaminated materials and
treatment of materials classified as hazardous waste prior to
their off-site disposal will be required; thus this remedy
satisfies the statutory preference for treatment as a principal
element. ' : :

Because this remedy will result in hazardous substances remaining
" on-site above health based levels, a review will be conducted
within five (5) years after commencement of remedial action to
ensure that the remedy continues to provide adequate protection
of human health and the environment.

Chuck Clarke
Regional Administrator, Region 10 g
U.S. Environmental Protection Agency _ i



Decision S

.for the Gould Site Soils Operable Unit
‘ Amended Record of Decision

INTRODUCTION
Site Name, Location and Description

The Gould Superfund Site (Site)“tS'located in northwest Portland,
Oregon near N.W. 61st Avenue in the Doane Lake industrial area
between N.W. St. Helens Road and N.W. Front Avenue. It includes
property owned by Gould Electronics (approximately 9.2 acres) and
portions of property owned by Rhone-Poulenc AG Company (Rhone-
Poulenc or RPAC), Schnitzer Investment Corporation, ESCO
Corporation, and Burlington Northern Railroad Company.

The Site is also adjacent to property owned by RPAC Wthh was
formerly used for the manufacture, formulation, and distribution
of pesticidenproducts. RPAC is conducting a Remedial
Investigation and Feasibility Study of contamination associated
.with their property under a Consent Order with the Oregon
Department of Environmental Quality (DEQ)

Lead and Support Agencies f : -

" The U.S. Environmental Protection Agency (EPA) is the lead agency
. with the Oregon DEQ the support agency for the Gould Superfund
Site.

Statutory Ci:aticn for a Record of Deciasion (ROD) Amendment

- Section 117(c) of CERCLA, 42 U.S.C. S9617(c), provides for
addreSsing.and documenting changes to the selected remedy after
issuance of a ROD. .This ROD Amendment documents the changes to
the remedy set forth in the ROD. Since fundamental changes are
being made to the remedy selected in the ROD, public.
participation and documentation procedures specified in’ the NCP,
Section 300.435(c) (2) (1i) have been followed.

Date of ROD Signature

The ROD for the Gould Site Soils Operable Unit was sigmed March
31, 1988.

Need for the ROD Amendment

The remedial action selected in the ROD has been partially
completed. The need for this ROD Amendment arose during remedzal
action as a result of technical concerns. EPA has since :
determined that the remedy selected in the ROD is no longer
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appropriat2 f£or cc ting the cleanup based = Jperating
experience and ccnditcions at the Site.

Administrative Reccrd

This ROD Amencment will beccme part of the admiaistcrative record
for the Gould Sitz2, as recuired by Secticn 300.823(a) (2) of the
NC?, and will be available for public review at the information
rapositories listsd below:

US EPA

Hazardous Waste Records Ceanter, 7th Floor
1200 Sixth Avenue

Seactle, Washington °8101

Multncmah County Library
Central Library
801 SW Tenth Ave
Portland, Oregon 97204

SITE JISTORY

The Gould Site was listed on the National Priorities List
(Superfund) in 1983 because of documented lead contamination. A
secondary lead smelting facility was constructed on the current
Gould property and began operations in 1949 under the ownership
of Morris P. Kirk and Soms. Facility operations consisted of
lead-acid battery recycling, lead smelting and refining, zinc
alloying and casting, cable sweating, and lead oxide production.
Discarded battery casings and other waste materials from the
operations were disposed on the Gould property and adjacent
properties. NL Industries purchased the property in 1971 and
sold it to Gould in 1979. The facility was closed in 1981 and by
the summer of 1982 most of the structures, facilities, and

- equipment had been removed.

The location of the Gould property and adjacent properties is

shown on the attached Figure 1. A detailed description of the _
Site, including pre-1988 history, past waste disposal activities,
Site characteristics, 'and enforcement history, is included in the

1988 ROD and adm;nlstratlve record.

Remedy Selected in the ROD

EPA signed a ROD in March, 1988 for the Soils Operable Unit of
the Gould site. The selected remedy included:

* Excavatlon of all of the battery casing fragments and matte-
from the Gould property and adjacent properties where. .
casings have been identified; -
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A phased des.  program to determine the .nount of material
that can ce recycled and to minimize the amount of material
that must be RCRA landfilled;

Separation of the cattery casing ccmponents;

Recycling .of thecse ccocmponents (or portions of components)
that can be recycled, cfii-site disposal for non-recyclable
ccmpenents that fail the EP toxicity test, and on-site
disccsal of non-nazardcus, non-racyclable components;

Excavaticn, --xation/stanilizat on and on-site disposal of
the remaining soil, sediment, and matte;

Soil capping and revegetaction;

Isolation of surface watar runoff to East Doane Lake by site

regrading; and

A monitoring program tc determine changes in groundwater

contamination over time and to ensure that remediation doces -

not adversely impact air quality.

The selected alternmative also included-additional-study of ~

surface and groundwater in the area to help determine whether
action needs to be taken to deal with the contamination beneath

the Site.

Post ROD Site History

On February 29, 1988, EPA sent Special Notice letters to Gould
and NL to negotiate remedial design/remedial action. On June 15,
- 1989, a Consent Decree to implement was entered into whereby NL
agreed to perform predesign studies which evaluated the remedy

selected in the ROD. The predesign studies, which included. bench .

scale, pilot scale, and field demonstration testing, were

completed in 1990. The studies evaluated several aspects of the
cleanup remedy, including the ability of a proposed process to-

separate, clean and recycle the battery casing components.

Following the review of the Predesign Report (January, 1991) EPA
determined that the results met the criteria in the Record of

Decision and the Consent Decree.

NL Industries agreed to complete the detailed design plans and
specifications under a Consent Order with EPA. EPA approved the

remedial design on September 30, 1991.

Spec1al Notice Letters were sent on July 23, 1991, to 21
companies requesting that they provide good faith offers to

f

undertake the cleanup of the site. EPA entered into a De Minimis

settlement with six of the companies who were smaller
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contributors to po._..ion at the Site. The U.W,)District Court
for the District of Oregon approved entry of the De Minimis
settlement 121 February, 1993. Negotiations becween the other
companies and EPA did not rasult in a settlement.

EPA issued a Unilateral Administrative Order to seven Gould Site
potantially responsible parties (Gould Sita PRPs) on January 22,
19¢2, which required them tc implement the selacted remedial
action at the Gould Superfund Site. The seven companies named
inclucde past and present owners, past operators of the facility,
and major contributors of waste sent to the site. The Gould Site
PRPs have performed the directed remedial action.

Remedial Action under the ROD.

Excavation and treatment of contaminated surface soils, surface
piles of battery casings, buried battery casings, matte (smelter
waste), and other debris began in the summer of 1993. Excavated
battery casings were processed through a battery treatment plant
designed to separate materials (lead fines, metallic lead, clean.
plastic, and clean ebonite) for recycling. Contaminated soil and
matte were stabilized and stored for backfill on the Site. Site
operations included perimeter air monitoring and monthly-
groundwater monitoring at select wells on the Gould property.

In May, 1994, EPA, pursuant to the Unilateral Order, directed the
Gould Site PRPs to evaluate alternative remedial actions and
conduct test studies in order to improve efficiency and
reliability at the Site. After this, work on the battery
recycling process was limited to cleaning plastic for recycling
while stabilization of other waste materials continued. :

The Gould Site PRPs prepared a focused feasibility study (FFS) in
response to the revised Unilateral Order. -The FFS evaluated the
treatment process and other potential treatment alternatives,
including off-site disposal of waste materials. Following the
submittal of the FFS, EPA determined that additional information
and evaluation of organic contamination was necessary.

Most of the cleanup activity at the Gould site has been suspended
pending an EPA determination on changes to the remedy previously:
selected in the ROD. Prior to suspension, an estimated 24,000
tons of contaminated battery casings were treated. Approximately
244 tons of plastic and 88 tons of coarse lead were recycled for
reuse off-site. An estimated 20,000 blocks (1 cubic yard (cy)
each) of stabilized material from contaminated soil, matte and
debrisg)were produced. Several hundred tons of debris have been
shipped off-site for disposal. The FFS estimated that 68,000 cy
of untreated contaminated materials remain on-site. Of this
amount, approximately 15,000 cy of contaminated material that has
already been excavated is stockpiled on-site. Figure 2 shows the

7
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lead impacted areas .and locations of the stockpiles and
stabilized blocks.

o 1 o "~ L]

The ROD ‘issued in 1988 was for the Soils Operable Unit of the
Gould Site. The Soils Operarle Unit addresses lead contaminated
satcery casings, soil, sediment, debris, and other smelter wasce
at the Site. Lead contaminaticn was tihe principal threat
addressed in the RCD and is the primary contaminant of concerm
addressed in this RCD Amendment. A comprehensive discussion of
the selected remedial action is included in the March 31, 1988
RCD.

The ROD stated that insufficient hydrogeoclogic information was
available to make a decision on the groundwater unit. In order
to gather additional information on groundwater contamination,
EPA sent CERCLA 104(e), 92 USC §9604, information request letters
to property owners in the Doane Lake area. After the ROD for the
Soils Operable Unit was issued several industries in the area '
formed:the Doane Lake Industrial Group (DLIG) and agreed to
undertake an hydrogeologic investigation under a Consent Order
with DEQ in 1990. A final report, Hydrogeologic Iavestigation of
. the Doane Lake Area, was submitted to DEQ in 1991. DEQ
subsequently decided to focus on individual sites in the area
rather than continue to pursue area wide studies with the
industry group. The DLIG report data indicated that Rhone-
Poulenc is a potential source of organic contamination in
groundwater. DEQ is currently providing oversight of a remedial
investigation and feasibility study, under an Order on Consent,
at the RPAC site, adjacent to the Gould Site. ‘

Additional groundwater and surface water investigations have been-
conducted as part of the remedial action and post-ROD
investigation of the Site. Recent data from sampling of ground-
water monitoring wells located on- and off-Site have not shown .
significant lead contamination. However, EPA does not anticipate
making a determination on whether groundwater cleanup will be
required until construction activities implemented in accordance
with this ROD Amendment have been completed and groundwater )
quality has been monitored and evaluated. Groundwater monitoring
will be conducted to determine the effectiveness of thg lead-
contaminated soil cleanup and to ensure that no contaminants were
mobilized during implementation of the selected remedy.
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A derailed description of the nature and extent of Site
ccntamination is inclucded in the administrative record for the
RCD. Since the ROD was issued, sicnificant additional
informaticn has been crtained reagarding Sits contamination.

Canonie Site Ianvestigations

Cancnie Environmental (Canonie), contractor for the Gould Site
PRPs, performed a limited investigation of groundwater and soils
in 1993 to estimate the risk to site workers from exposure to
organic ccmpounds and to identify potential production issues.
Classes of compounds detected that could present.a health risk to
wcrkers upon exposure included volatile organics, chlorinatad
herbicides, dioxins and furans, and phenols. Individual
constituent concentrations in soil/fill and sediments were
generally less than 1 mg/kg (less than 0.175 ug/kg for 2,3,7,8-
TCDD) . Based on a comparison of detected concentrations with
personnel exposure standards, the risk of expcsure to workers was
estimated to be low. Canonie used a combination of engineering
controls, safe work practices, and personal protective equipment
to minimize worker expcsure during remediation. '

Canonie also determined that the organics in the excavated
material would not affect the ability of the battery waste -
treatment plant to produce materials for recycle or the ability -
of the stabilization plant to generate stable materials for on-
site disposal. '

Canonie conducted additional site investigations in 1994 to _
develop a better eéstimate of the quantities of the various waste
materials present at the site and delineate the extent of buried
casings and matte. There were discrepancies between quantities
of materials estimated in the ROD with those encountered during
cleanup. The investigation determined that quantities of battery
casings on the Gould property were significantly overestimated
(54,100 cy ROD estimate vs 9,700 cy revised estimate). ‘A summary
- of the ROD estimates and revised estimates is shown in Table 1.
Table 1 also shows the estimated quantities that would be placed
in the OCF and quantities that would be left in place under the
ROD Amendment. Based on the revised estimates about S0 percent
of the casings on the Gould property have already been excavated
and treated. -

Sampling and Analysis for Organic Constituents

Organic chemicals of concern have been encountered during a
number of investigations of the Gould Site and.surrounding areas.
The source of the organic contamination at the Gould site is
believed to be the former Rhone-Poulenc facility that was located

-
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Dacs San Snman 4

for the Gould Site Soils Operable Unit
Amended Record of Decision

INTRODUCTION
Site Name, Location and Description

The Gould Superfund Site (Site) is located in northwest Portland
Oregon near N.W. 6lst Avenue in the Doane Lake incdustrial area
between N.W. St. Helens Road and N.W. Front Avenue. It includes
property owned by Gould Electronics (approximately 9.2 acres) anc
porticns of property owned by Rhone-Poulenc AG Company (Rhone- .
Poulenc or RPAC), Schnitzer Investment Corporation, ESCO
Corporation, and Burlington Northern Railroad Company.

The Site is also adjacent to property owned by RPAC which was
formerly used for the manufacture, formulation, and distribution
of pesticide products. RPAC is conducting a Remedial
Investigation and Feasibility Study of contamination associated
with their property under a Consent Order with the Oregon
Department of Environmental Quality (DEQ) . _

Lead and Support Agencies

The U.S. Environmental Protection Agency (EPA) is the lead agenc
with the Oregon DEQ the support agency for the Gould Superfund

Site.:

Statutory Citation for a Record of'Decision (ROD) Amendment

Section 117(c) of CERCLA, 42 U.S.C. S9617(c), provides for

addressing and documenting changes to the selected remedy after
issuance of a ROD. This ROD Amendment documents the changes to
the remedy set forth in the ROD. Since fundamental changes are

| being made to the remedy selected in-the ROD, public

participation and documentation procedures specified in the NCP,
Section 300.435(c) (2) (i) hawe been followed.

~ o,
0.

The ROD for the Gould Site Soils Operable Unit was signed March
31, 19s8s8. : :

Need for the ROD Amendment

The remedial action selected in the ROD has been partially
completed. The need for this ROD Amendment arose durlng remedi.
action as a result of technical concerns. EPA has since
determined that the remedy selected in the ROD is no longer
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apprcoriate Ior completing the cleanup based on operating
experience and conditions at the Site.

Administrative Record

This RCD Ameniment will beccme part of the administrative racord
for the Geculd Site, as requirad by Section 300.823(a) (2) of the
NC?, and will be available for public review at the information
rapcsitoriss listad below:

US EZA

Hazardous Waste Records Center, 7th Floor
1200 Sixth Avenue

Seat:tle, Washington 9810

Multaemah County Library
Central Library
801 SW Tenth Ave
Portland, Oregon 97204

SITE JISTORY

The Gould Site was listed on the National Priorities List.
(Superfund) in 1983 because of documented lead contamination. A
secondary lead smelting faCility was constructed on the current
Gould property and began operations in 1949 under the ownership
of Morris P. RKirk and Sons. Facility operations consisted of
lead-acid battery recycling, lead smelting and refining, zinc

. alloying and casting, cable sweating, and lead oxide production.

Discarded battery casings and other waste materials from the
operations were disposed on the Gould property and adjacent
properties. NL Industries purchased the property in 1971 and _
sold it to Gould in 1979. The facility was closed in 1981 and by
the summer of 1982 most of the structures, facilities, and '
equipment had been removed.

The location of the Gould property and adjacent properties is
shown on the attached Figure 1. A detailed description of the ..
Site, including pre-1988 history, past waste disposal activities,
Site characteristics, ‘and ‘enforcement. history, is included in the
1988 ROD and administrative record.

Remedy Selected in the ROD

EPA signed a ROD in March, 1988 for the Soils Operable Unit of -
the Gould site. The selected remedy included:

* Excavation of all of the battery casing fragments and matte-
from the Gould property and adjacent properties where.
casings have been identified- . . -
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* A chased design program to deta2rmine the amount of material
that can be recycled and to minimize the amount of material
that must be RCRA landfilled; '

* Separation of the battery casizg components;

* Recycling of those components (or portions of components)
that can be recycled, off-site disposal for non-recyclable
cocmponents that f£ail the EP toxicity tsst, and on-site
disposal c¢f non-hazardcus, non-recyclable components;

* Excavation, fixation/stabilization and on-site disposal of
the remaining soil, sediment, and matte;

* Soil capping and revegetation;

*+ Isolation of surface water runoff to East Dcane Lake by site
regrading; and '

* A monitoring program to determine changes in groundwater
contamination over time and to ensure that remediation does
not adversely impact air qualicy. o

The selected altermative also included additional study of

surface and groundwater in the area to help determine whether

action needs to be taken to deal with the contamination beneath
the Site. - '

Post ROD Site Hisgtory

On February 29, 1988, EPA sent Special Notice letters to Gould
and NL to negotiate remedial design/remedial action. On June 15,
1989, a Consent Decree to implement was entered into whereby NL
agreed to perform predesign studies which evaluated the remedy
selected in the ROD. The predesign studies, which included bench
scale, pilot scale, and field demonstration testing, were o
completed in 1990. The studies evaluated several aspects of the
cleanup remedy, including the ability of a proposed process to
separate, clean and recycle the battery casing components.
Following the review of the Predesign Report (January, 1991) EPA
determined ‘that the results met the criteria in the Record of
Decision and the Consent Decree.

NL Industries agreed to complete the detailed design plans and
specifications under a Consent Order with EPA. EPA approved the
remedial design on September 30, 13991. . -

Special Notice Letters were sent on July 23, 1991, to 21
_companies requesting that they provide good faith offers to. )
undertake the cleanup of the site.  EPA entered into a De Minimis
settlement with six of the companies who were smaller - - '
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contrirutors to pellution at the Site. The U.S. District Cour:s
for the District of Cregon approved entry of the De Minimis
settliement in February, 1993. Negotiations between the ocher
ccmpanies and EPA did not rasult in a set:ilement.

EPA issued a Uniiateral Administcrative Order to seven Gould Site
cotentially responsible parcies (Gould Sits PRPs) on Januaxy 22,
1292, which required them to implement the selected remedial
action at the Gould Superfund Site. The seven companies named
include past and present owners, past operators of the facility,
and major contributcrs of waste sent to the site. The Gould Site
PRPs have performed the directed remedial action. '

Remedial Action under the ROD.

Excavation and treatment of contaminated surface soils, surface
piles of battery casings, buried battery casings, matte (smelter
waste), and other debris began in the summer of 1993. Excavated
battery casings were processed throuch a battery treatment plant
designed to separate materials (lead fines, metallic lead, clean
plastic, and clean ebonite) for recycling. Contaminated soil and
matte were stabilized and stored for backfill on the Site. Site
operations included perimeter air monitoring and monthly
groundwater monitoring at select wells on the Gould property.

In May, 1994, EPA, pursuant to the Unilateral Order, directed the
Gould Site PRPS to evaluate alternative remedial actions and
conduct test studies in order to improve efficiency and
‘reliability at the Site. After this, work on the battery
recycling process was limited to cleaning plastic for recycling
while stabilization of other waste materials continued.

The Gould Site PRPs prepared a focused feasibility study (FFS).in
response to the revised Unilateral Order. The FFS evaluated the
treatment process and other potential treatment altermatives,
including off-site disposal of waste materials. Following the-
submittal of the FFS, EPA determined that additional information
and evaluation of organic contamination was necessary. -

Most of the cleanup activity at the Gould site has been suspended
pending an EPA determination on changes to the remedy previously
selected in the ROD.  Prior to suspension, ‘an estimated 24,000 ...
tons of contaminated battery casings were treated. Approximately
244 tons of plastic and 88 tons of coarse lead were recycled. for
reuse off-site. An estimated 20,000 blocks (1 cubic yard (cy)
each) of stabilized material from contaminated soil, matte and
debris)were produced. Several hundred tons of debris have been
shipped off-site for disposal. The FFS estimated that 68,900 cy
of untreated contaminated materials remain on-site. 'Of this
amount, approximately 15,000 cy of contaminated material that has
already been excavated is stockpiled on-site. Figure 2 shows the
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' lead imracted areas and locations of the stockpiles and
stabilized blocks.

bo! = b = TAL ACTT

Tne RCD issued in 1288 was for the Scils Cperable Unit of the
Gould Szt2. The Soils Cperable Unit addresses lead contaminated
catcary casings, soil, sediment, debris, and other smelter waste
at the Sitz. Lead contamination was the principal threat
acddressed in the RCD and is the primary contaminant of concern
acdcressed in this ROD Amendment. A ccmprehensive discussion of
e selectad remedial action is inclucded in the March 31, 1988
RCD.

The ROD stated that insufficient hydrogeologic information was
available to make a decision on the groundwater unit. In order

to gather additicnal information on groundwater contamination,

EPA sent CZERCLA 104 (e), 92 USC §9604, information request letters
to property owners in the Docane Lake area. After the ROD for the
Soils Operable Unit was issued several industries in the area '
formed the Doane Lake Industrial Group (DLIG) and agreed to
undertakes an hydrogeclogic investigation under a Consent Order _
-with DEQ in 1990. A final report, Hydrogeologic Investzgatlon of
the Doane Lake Area, was submitted to DEQ in 1991. DEQ o7
subsequently decided to focus on individual sites in the area
rather than continue to pursue area wide studies with the
industxy group. The DLIG report data indicated that Rhone-
Poulenc is a potential source of organic contamination in
groundwater. DEQ is currently providing oversight ¢f a remedial
lnvestlgatlon and feasibility study, under an Order on Consent
at the RPAC site, adjacent to the Gould Site.

Addltlonal groundwater and surface water investigations have been
conducted as'part of the remedial action and post-ROD
lnvestlgat;on of the Site. Recent data from sampling of ground-
water monitoring wells located on- and off-Site have not shown
significant lead contamination. However, EPA does not anticipate
making a determination on whether groundwater cleanup will be
required until comstruction activities implemented in accordance
with this ROD Amendment have been completed and groundwater ==
quality has been monitored and evaluated. Groundwater monitoring
will be conducted to 'determine the effectiveness of the lead- -~
contaminated soil cleanup and to ensure that no contaminants were
mobllized during- implementation of the selected remedy N
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A cdetailed descrlpt-on of the nature and extant of Site
‘ccntamination is included iz the administrative record for the
ROD. Since the ROD was issued, significant additional
inf-crmation has been cbtained regarding Site contamination.

Cancnie Site Investigations

Canonie Envircnmental (Canonie), contractor f£or the Gould Site
PRPs, performed a limited investigation of groundwater and soils
in 1993 to estimate the risk to .site workers from exposure to
organic compounds and to identify potential production issues.
Classes of compounds detected that could present a health risk to
workers upon exposurs included volatile organics, chlorinated
herbicides, dioxins and furans, and phenols. Individual
constituent concentrations in soil/fill and sediments were
generally less than 1 mg/kg (less than 0.175 ug/kg for 2,3,7,8-
TCDD) . Based on a comparison of detected concentrations with
personnel exposure standards, the risk of exposure to workers was
estimated to be low. Canonie used a combination of engineering
controls, safe work practices, and personal protective equipment -
to minimize worker exposure during remediation.

Canonie alsc determined that the organics in the excavated
material would not affect the ability of the battery waste
treatment plant to produce materials for recycle or the ability
of the stabilization plant to generate stable materials for on-
site disposal.

Canonie conducted additional site investigations in 1994 to
develop a better estimate of the quantities of the various waste -
materials present at the site and delineate the extent of buried
casings and matte. There were discrepancies between quantities-
of materials estimated in the ROD with those encountered during
cleanup. The investigation determined that quantities of battery
casings on the Gould property were significantly coverestimated
(54,100 cy ROD estimate vs 9,700 cy revised estimate). A summary
of the ROD estimates and revised estimates is shown in Table 1.
Table 1 also shows the estimated quantities that would be placed
in the OCF and quantities that would be left in place under the-
ROD Amendment. Based on the revised estimates about 90 percent
of the casings on the Gould property have already been excavated
and treated.

Sampling and Ana;ysis £or Organic COnstituents

Organic chemicals of concern have been encountered durlng a .
number of investigations of the Gould Site and. surrounding areas.
The source of the organic contamination at the Gould site is
believed to be the former Rhone-Poulenc facility that was located



adjacent to the Geoculd Site. Because of the presence of crganic
contaminaticn 'in the Gould Site Soils Operable Unit, addizional
site ianvestigation has been conductad by the Gould Site PRPs and
Rhcne-2oulenc. : :

The information rsgarding organic contamination in surface and
grcuncwatar developed in earlier investigations (including the
1993 Cancnie investigation) was reviewed and summarized ia the
Review of Organics Data Ccllected at the Gould Superfund Site
(ENVIRON 1994). Groundwater samples collected at the Site from
wells and tamporary well points on Rhone-Poulenc property have
had the following types of organic compounds reported: phenols,
herbicides, dioxins, and furans. Organic compounds detzacted in
surface water samples from the open excavation on the Lake Are
portion of the Rhone-Poulenc property include 1,2- '
dichlorobenzene; 2,4-D; 2,4,5-T; 2,4,5-TP (Silvex); xyleres;
dioxins and furans. '

" The highest concentrations of organics are associated with NAPLs,
which have been found at depth below the RPAC former
manufacturing plant property and the adjoining southwest corner
of the Gould property. There have alsc been indications that
NAPL may be present in the Lake Area (formerly referred to as the
RPAC Phase III area).

Additional information regarding organic chemicals in East Doane
Lake sediments, stockpiled material, and stabilized blocks was
collected and presented in the Amended Remedy Document (ENVIRON
1996). In general, the highest concentrations of organics in the
East Doane Lake sediments are in the shallow zone (upper 2 ft).

The shallow sediments also contain lead levels that exceed the
RCRA hazardous waste characteristic of EP toxicity, the cleanup - -~
level set in the ROD. The levels of organics reported do not '
appear to have had a significant adverse impact on lead
stabilization. : '

Surface water from the East Doane Lake remmant was sampled in -
July 1995 by the Gould Site PRP Group. Chemicals detected in the:
water sample included metals (cadmium, chromium, lead, and zinc);
petroleum hydrocarbons; herbicides (2,4-D, 2,4,5-T, and 2,4,5-
TP); and furans.. . y o e o

Rhone-Poulenc Inveatigation

Rhone-Poulenc is conducting a Remedial Investigation/Feasibility .
Study (RI/FS) of soils and groundwater contamination. 'The RPAC"
RI/FS is investigating contamination of a large area which
includes properties within the Gould Site. The RPAC RI/FS is
being conducted under a Consent Order with DEQ pursuant to State
authority. A substantial portion of the area to be remediated
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for lead under the 1988 ROD is located in the Lake Area portion
of the Rhone-Zoulenc property.

Sediment Sampling and Investigétion _

Sediment samples in the East Doane Lake remnant were collected in
1294 at 16 lccations. The samples were analyzed for total and
leachable. lead to estimate the volume of sediment to be
remediated for lead. Additional samples were collectad in 1995
at the same lccations and were analyzed for organic constituents,
including organochlorine insecticides, PCBs, and dioxins and
furans. The frequency of detections and concentrations of
organic compounds generally decreased with depch.

RPAC is conducting an evaluation of organic contamination in East
Doane Lake sediments. Because the 1.5 to 2.0 feet of sediment
fails RCRA EP Toxicity criteria for lead, the RPAC evaluation
assumes those sediments will be remcoved and placed in the OCF as
part of the remedial action under the Gould Site Amended ROD.

The RPAC evaluation is being conducted as an Interim Remedial
Measure under the RPAC RI/FS Consent Order. Results from this
evaluation should be available prior to completing the final
design of the remedy in this ROD Amendment. The RPAC ‘evaluation
will assess the impacts of organic contamination in the sediments
on downgradient current and reasonably likely beneficial use of
groundwater. If remedial action for the sediments below the
anticipated 1.5 to 2.0 foot excavation depth under the Gould Site
Amended ROD is deemed warranted by DEQ, the work will be
conducted as a time-critical action under State authority. EPA
and DEQ intend that additional excavation would occur during the
Gould Site excavation to avoid unnecessary delay in the
implementation of the amended remedy at the Gould Site. EPA and
DEQ will con51der allowing disposal of additional sediments in -
the OCF.

Amended Remedy Document

The Gould Site PRPS submitted a proposed alternative cleanup plan
to EPA in October 1995. The proposed-alternative which the PRPs.
submitted for EPA consideration was included in the Amended :

Remedy Document (ARD). - S

The proposed remedy called for consolidating the stockpiled
contaminated soil, debris, and stabilized blocks within the area
of contamination, and placing them in an OCF that includes.a.
leachate collection system. The Gould Site PRPs proposed that .
the OCF be located on Gould property. The proposal alsc required
‘that the East Doane Lake remnant be dredged and filled with clean
£ill, and that the excavated sediments be dewatered before g
placement in che OCF. : : _ L.
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The proposal included a conceptual design of the OCF. EPA and
'DEQ identified several issues ralated to the proposal, including
those listz2d below.

1) The design needs tc precvide for adequate control of water
during the £illing of the East Doane Lake remnanc, and monitoring
and ccntrol of potential impacts from displacement of
ccntaminants in East Docane Lake water and sediments.

2) The OCF must be designed to accomodate implementation of
future RPAC groundwater cleanup actions. This may reduce the area
on the Gould property available for the OCF.

3) The OCF must be designed to provide control of stormwater
runoff and leachate.

Wetlands Investigation and Evaluation

An evaluation of the potential impacts associated with the
proposed dredging and £illing of the East Doane Lake remnant was
performed by the Gould Site PRPs. The report, entitled the .
Wetlands Investigation of East Doane Lake (Woodward Clyde,  April
1996), classified East Doane Lake as non-wetland "open water"
which has a well-defined bank and ordinary high water mark. A
total of only 0.04 acre (1670 square feet) was considered
wetlands. Wetland areas identified in the 1996 study are shown
in Figure 3.

The East Doane Lake remmant is approximately 3.1 acres in size
and located on the Gould and Schnitzer properties. It is the -
remnant of a larger water body that has been gradually filled as
a result of industrial development and waste disposal activities,
which includes the disposal of smelter and battery waste
generated by the former cperations on the Gould property.

EPA has reviewed the proposed action for compllance with the -
requirements of the Clean Water Act Sectiom 404(b) (1) Guidelines.
The Guidelines provide flexibility to adjust the stringency of
the review for projects that would have only minor impacts. .
Minor impacts are associated with activities that generally would'
have little potential to degrade the aquatic environment and
include projects that are located in aquatic resources of limited
natural function and projects that are small in size and have
llttle direct impact. , . : .
The East Doane Lake remnant is already-impacted by existing = -
chemical contamination, and is considered an aquatic¢ resource of™
very limited natural function. Significant adverse impacts to -
the aquatic environment are already occurring at the site. ' East
Doane Lake has been used for industrial waste discharge from the_
lead smelting facility formerly located on the Gould property,  an
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acecyl as procduczion facilitcy fcormerly located on the

Schnic ite, and the herbicide prccducticn facility formerly
located on the Rhone-Poulenc sits. Remediation of the
contaminatad portions of the Gould Site Soils Operable Unit are
expeczad to reduce or eiiminats exposure to contaminated
sediments and pcssible uptake of contaminants f£rom the sediments
into the aguatic environment.

en
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The dreadging of Zast Doane Lake was a compcrnent of the original
ramedy and is anticipatad to have mincr adverse impacts cecause
of the limited and degraded nature 'of the agquatic ecosystam and
organisms. Filling of East Doane Lake remnant with clean '
imported f£ill will eliminate the East Doane Lake aquatic
ecosystam. Existing biological communities in the East Doane
Lake ramnant are considerxed to be degraded due to physical and
chemical intrusions. -

EPA has concluded that the 1988 ROD remedy is not a practicable
alternative for completing the cleanup of the Gould site. Other
alternatives evaluated in the 1994 FFS included: on-site
stabilization with a combination of on-site and off-site
disposal, on-site stabilization with on-site disposal of all
stabilized material, on-site stabilization with off-site
disposal, and off-site stabilization with off-site disposal.

''The on-site disposal options included filling portions of the
East Doane Lake remnant and/or constructing a disposal facility
that would preclude reascnable future use of the property. Off-
site disposal may be a viable option that could require
additional treatment of significant quantities of the waste for
organic constituents in addition to treatment for lead to meet
RCRA land disposal restrictions. The alternatives were not
considered to have significantly less impact on the aquatic
-ecosystem or the environment as compared to the proposed remedy .
to offset the increased costs and loss of reasonable future use
of the property. Off-site disposal of some site materials would
be allowed as a component of the proposed amended remedy.

EPA has further determined there is a greater net environmental
benefit to be gained from protecting and/or enhancing a nearby
off-site area with more suitable habitat potential than by _ -
selecting a remedial action that would protect an unsuitable...
habitat. : - -

A mitigation/restoration plan will be required to compensate for

the loss of the wetlands and open water habitat as part of the
remedial action. - : o '
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Proposed Plan

EPA issued a propcsed plan for public comment that described
EPA's preferred alternacive for complsting the cleanup of the
Soils Operable Unit on April 1, 1996. The proposed alternative
in the plan was based cn the PRP prorcsal described in the ARD.
The thircty day ccomment pericd on the tlan was extended an
additicral thirty days at the request of one commentor.

Reasons for Issuing ROD Amendment

1) The cattery casings treatment process is not an efficient or
cost effactive method of completing the site cleanup.

For several months the battery plant separated and treatad
contaminated casings excavated from the Site. Hoever, this
process was limited by operating problems. It was difficult to
process the highly variable waste feed and produce consistent
results in spite of making numerous mcdifications to improve the
process. Battery casing fragments from the RPAC and ESCO
properties are mixed with wood chips and other porous material
that could not be cleaned effectively or separated from the _
ebonite and plastic. As a result, both the plastic and ebonite
output from the plant often failed the EP Toxicity and TCLP tests
. for lead and had to be reprocessed. A detailed description of

- the operation of the battery plant is included in.the FFS.

Estimated costs to complete the project using the battery
processing plant increased substantially since the start of
cleanup. The cost of the cleanup was estimated at the end of.
remedial design to be approximately $20 million. Revised
estimates based on operating experience and updated information
on waste quantities and characteristics were $40 to $56 million.

2) Only limitéd'quantities of.processed materials were
recyclable, and most of the remaining waste is not recyclable

The battery plant produced coarse metallic lead (88 tons) and
plastic (255 tons) products for recycle. The ebonite and }ead
fines products have not been recycled. Most of the remaining -
battery casings on the Site are located on the RPAC property, and
significant quantities of coarse lead have not been recovered
from this area. Most of the remaining untreated casing fragments
on the Site are composed of ebonite. There is essentially no
demand for the ebonite product and the ebonite treated to date is
stockpiled on the Site. The lead fines product was much lower in
concentration than was anticipated, and was not recyclable. The
lead fines are also stockpiled on the Site. - . :
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3) Volume and nature of waste materials were different from RI
estimacas.

The results of additional investigation show that the amount of
battery casings on the Gould propercy was overestimated in the
RCD, and that most of the remaininag subsurface material on the
Gculd property is matts, slag and debris (see Table 1). Post-ROD
investigation and monitoring also indicate that stabilization to
reduce the mobility of this material will be of questionable
benefit because there is little evidence that lead associated’
with the subsurface matte material is mobile or has had a
significant impact on area groundwater. There is also evidence
that lead contaminated material is also contaminated with
organics (presumably f£rcm the former RPAC facilicy).

4) Cleanup actzvztles need to be coordinated with the RPAC
RI/FS.

Approximately 10,215 cubic yards of casings have been excavated
and treated from the Lake Area of the RPAC property portion of
the Gould Site. The remaining casings, an estimated 17,500 cubic
yards, are beneath several feet of other £ill material and
generally below the water table. Further subsurface excavation
in these areas may adversely affect the migration of RPAC organic
contaminants. RPAC is currently investigating this area under the
Consent Order with the DEQ. DEQ and EPA agree that the remaining
battery casings in the Lake Area should not be excavated until
completion of the RPAC RI/FS. EPA will coordinate future cleanup
determlnatlons and remedial actions located on this portion of
the Slte with DEQ.

The proposed amended remedy includes excavation of the remalnlng
battery casings on the Gould and Schnitzer properties portions,
dredging and de-watering lead-contaminated sediments from East

" Doane Lake; containment of sediments, stockpiled materials

(including previously treated materials), shallow soils, and
debris in a lined and capped OCF -located on the Gould property.
The proposed OCF would cover most of the Gould property,
approximately 8.5 acres, including the area now within East Doane

Lake. ot L. . ‘-..

The NCP establishes nine criteria for evaluating remedial action
alternatives. A discussion of the original remedy and amended
remedy relative to the nine criteria -is required by CERCLA.  This
section discusses the proposed changes to the existing remedy.
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Overall protection of human health and the environment.

This criterion addresses whether a ramedial alternative protects
human health and thie environment. Protection is determined by
assess_ng whether the risks associated with each exposure pathway
(i.e., ingestion of soil, ingestion of groundwater) are
__-mﬂnated reduced, or controlled through treatment and
engineering or institutional controls.

The potential critical pathways for lead identified in the
encangerment assessment portion of the ROD were airborne exposure
from on-site fugitive dust emissions, incidental oral ingestion
of contaminated battery casings, matte and soil, and dermal
contact and incidental ingestion of lead from surface water in
the East Doane Lake remnant. The remedy in the ROD relied on
treatment and recycling to reduce exposures. Contaminated
material treated by stabilization would be backfilled on the
Site.

The ROD Amendment still addresses lead as the primary contaminant
of concern and provides additional protection for organic
chemicals that are' commingled with waste materials to be placed
in the OCF. Routes of potential exposure to the materials placed.
in the OCF are eliminated by the liner and cap. The OCF will
have a leachate collection system which will further protect
groundwater quality.

Subsurface battery casings located on the RPAC and ESCO
properties will not be excavated pusuant to this Amended ROD.
The subsurface casings are located beneath several feet of other
£ill material and generally below the water table. The prlmary
exposure pathway associated with the subsurface battery casing
materials on this portion of the Site is groundwater, and there
are concerns that continued excavation (especially in the.
southern portion of the Lake Area) could adversely affect the
migration of organic contamination that is currently being
characterized as part of the RPAC RI/FS.

Air monitoring conducted at the Site during past excavation has
not detected levels of airborne contamination that constitute an
unacceptable rzsk to human health and" the env1ronment.

Ccmpliance with ARARs ' The selected remedial action must comply
with identified substantive applicable requzrements under federal
and state laws. The selected remedial action must also comply
with laws and regulations that are not directly applicable but do
pertain to situations sufficiently similar to those encountered -
at the -Site, so that use of -the requirements is well suited to
‘the Site cleanup. These are known as relevant and- appropriate
requirements. Evaluation of remedial alternmatives with chemical-
location-, and action-specific ARARs is necessary for determining
compliance. .
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Botx the XOD alternacive and ROD Amencment alternative ccmely
wit: ARARsS. The ROD Amencdment alternat;vn will comply wita
feceral and state ARARs by providing specific design and
operating conditions that ars deve1oped to comply with specific
raquirements of these ARARS.

Long-tern effectiveness and permanence. This critsrion
evaliuaces the ability of a ramedial alternative to maintain
reliable protection of human health and the environment once
remediatisn goals have been achieved. The magnitude of the
resicdual risk is considered as well as the adequacy and
reliapiliczy of cocntrols.

The ROD ra2lied on tresatment of lead contaminated materials to
addrass nealth and environmental hazards. It was anticipatad
that removal and successful separation of the battery casing
fracments would substantially reduce sources of pollution at the
Site, arnd ccntamination in all media would decrease. Residual
risk remaining after remediation would have been primarily posed
by unremediated surface soils, groundwater and surface watar.

The ROD also assumed that backfilling the treated material on the
Site withcut additional containment would be an effective long-
term solution. '

Under the ROD Amendment, the OCF will be designed, constructed,
and monitored to ensure long-term effectiveness and permanence.
Direct contact will be eliminated because the wastes will have
been contained and/or capped, and the risk of leaching to ground
water will be greatly reduced by the liner and leachate
collection system. The liner and cap system will provide greater
protecticn from organic contamination that is commingled with the
lead contaminated waste than the remedy in the ROD. Further,
containment of the contaminated wastes in the OCF reduces the
potential for exposure to lead contamination from treated
materials that could be affected by weathering or other factors
if backfilled directly on the Site.

Long-term effectiveness under the ROD and the ROD Amendment is
also dependent on assuming future land use is limited to approved
industrial or other appropriate activities. .

Reduction of toxicity, mobility or volume through treatment.

This criterion addresses the statutory preference for selecting
remedial actions that use treatment technologies that permanentlx
reduce the toxicity, bility or volume of the hazardous :
substances. o : -

The treatment required in the original ROD remedy included waste
separation and recycling of lead, plastic, and ebonite, and-
stabilization to reduce the mobility of lead. Stabilization
reduces mobility but does not reduce the toxicity or volume of
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wasta material. Significant quantities of lead contaminaced
material have been treated as part of the remedial action that
was partially implemented at the sita. Approximately 20,000
cubic yards cf waste have been stabilized to inhibit the
migraticn of lead. A substantial portion of the principal threat
iead wast2 has alrsady been trzacsad. ' )

The RCD Amencment uses a ccmbilnation of treatment and containment
to reduce the mobility of lead. Lead remaining in the various
wast2 materizls cdces not appear to be highly mobile in
groundwatar. The abovegrcund, lined and capped OCF minimizes the
low level thr=zat cf lead associated with potential leaching to
groundwater. In addition, the threat of pctential direct contact
is limited by the containment and capping. Principal threat
waste macerial will be treated prior to placement in the OCF to
limit the potential release of the highly contaminated material
in the unlikely event of a release frcm OCF. :

Short-term effectivemess. This criterion refers to the period of
time needed to achieve protection, and any adverse impacts on
human health and the environment, specifically site workers and
community residents, that may be posed during the comstruction

-and implementation period until cleanup goals are achieved.

Short term impacts for the amended remedy are similar to those
identified in the remedy under the ROD. ' The potential short term
community risk is inhalation of airbornme dust during movement of
the impacted materials. Site ambient air monitoring conducted
during excavation and treatment activities indicates airborme
contaminant concentrations of concern can be controlled to
prevent levels that pose unacceptable risk. Typical personal
protective measures will be taken to protect workers from o-.
airborne and dermal contact with contaminants.

Short term impacts associated with the dredging of East Doane
Lake remmant, including increased concentrations of dissolved and
suspended contaminants, were identified in the original remedy.

- The filling of the East Doane Lake remmant must occur at a rate
- that allows for gradual dissipation of displaced water. In

addition, the use of temporary plastic covers for waste pla€é§'in
the OCF will minimize potential exposures prior to flnal_;applng:

Implementability. This criterion refers to the technical and
administrative feasibility of a remedial -altermative, including
the availability of goods and services needed to implement the
selected remedy.

The treatment and recycle remedy ‘selected in the ROD was

partially implemented at the Gould site. Implementation of the
remedy was difficult and cost estimates for completing the remedy
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increased substantially. Although some phases of the cleanup
were successful, continued operation of the treatment process was
not a practical alternacive for completion cf the Gould site
ramedi a" accion.

The axcavation and ccnsctruction of the OCF can be implemented
using =stablished enginesering and constructicn techniques. A
decailed design phase w;ll be  required, hcwever, to ensure that
constxruction and cperation of the OCF will be adequately
protactive. The des*gn will include special considerations for
dredging and £filling of the East Doane Lake remnant and handling
of site materials. The services and materials to be utilized are
readily available (e.g., import of fill macserials, censtxuction
-0of liners, and placemen : of . an asphalct cao)

Cost. Evaluation of project costs requires an estimation of the
net present value of capital costs and O&M costs. The costs
presented below (and in the 1996 ARD) are estimates. Actual
costs could vary based on the final design and detalled cost
icemization.

The total cost associated with the original remedy as estimated
in the ROD was approximately $20.S5 million, including capital
cost of about $3.5 million and O&M cost of about $17 million
(present worth). The estimated construction cost to date was
estimated in the ARD at approximately $16.5 to $20.7 million,
depending on adjustments for plant equipment amortization and
contractor retentions. The cost associated with completing the
remedy, with some modifications to optimize some process
operations, was estimated at approximately $40.8 million.

The total estimated cost associated with the ROD Amendment remedy
was estimated in the ARD at $10.5 million, including capital cost
of about $10.1 million and O&M cost of about $400,000 (present.
worth). Additional costs associated with treatment and East
Doane Lake mitigation could increase the capital cost an
estimated $1 5 to $2 m;lllon.

State acceptance. DEQ has been actively involved with the
development and review of the ARD, the Proposed Plan, and this
ROD Amendment. Thé State of Oregon concurred with the 1988 .
selected remedy and concurs with this ROD Amendment. . .A-letter of
concurrence is included as Appendix B.

Coammunity acceptance. The Proposed Plan was released to ‘the
public on March 31, 1996. EPA provided a thirty .day public
comment period to accept comments on the proposed amendment. A
notice of availability of the Proposed Plan and the
admlnlstrative record was published in the Oregonian on March 28,
1996. The comment period began on April 1, 1996 and was extended
an addltional thirty days at the request of one commentor. EPA
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raceived cne letter with several comments during the extended
public comment period for this ROD Amendment.

Summary provides EPA responses to the specific comments.

Based upcn a consideration of the requirements of CERCLA,
ccmparative analysis of alternmatives, and consideration of public
comments, both EPA and DEQ have determined that the proposed

amended rnmedy is the most appropriate remedy for. comnleting the

TOTT ' = e

lnanun of the Gould Site Socils Operable Unit.

The

*

major components of the selected remedy include:

Perform design studies to evaluate site constraints and
design parameters, including the following: ,
and settlement, lateral and vertical support, dewatering

consolidation

sediments, stormwater runoff and control, leachate

collection, treatment and disposal, and hydrogeologic impact
of filling East Doane Lake remnant and the open excavation -
(also known as the Lake Area or Phase III Area) portion of

the Rhone-Poulenc property;

Construction of an OCF on the Gould property, which has a
leachate collection system and allows for implementation of

future Rhone-Poulenc cleanup actions;

Treatment (stabilization or fixation) of the lead fines
stockpile (S-15) and the screened Gould excavation stockpile
(S-22), and other lead contaminated material identified as

principal threat waste;

the

The Responsiveness

Excavation and dewatering of EDLR sediments contaminated

above specified cleanup levels,

Excavation of the remaining battery casings on the: Gould

property;

Consolidating contaminated material, including sediments, |
treated and untreated ‘stockpiled materials, casings, soil

and debris in‘-the lipned and capped OCF;

Filling the East Doane Lake remnant and the cpen ‘excavation
on the Lake Area portion of the Rhone- Pculenc property with

clean fill material;

Mitigation/restcration to compensate for the loss of East '

Doane Lake wetland and open water habitat.

identifying work to be performed, inclnding at least one

20
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ofZ-site mitigation prcpesal, shall be submitted with the
fizal design repor:;

* Insticutional controls, such as deed restrictions or
environmental protectcion easements, which provide access to
EPA for the purpose of evaluating the effectiveness of the
remedial action, and which limit future use of prsperties
within the Site to (1) incdustrial operations or cther uses
ccmpatible with the protective level of cleanup achisved
after implementation of the selected remedial acticn, (2)
uses which do not damage the OCF cap and liner system or
cause releases of buried materials;

* Pe:fcrm;ng groundwater monitoring to ensure the
effectiveness of the cleanup and that contaminants were not
mobilized during its implementation; and

* Long-term operation and maintenance, including but not
limited to, cap maintenance, leachate collection and
treatment, stormwater runoff control, and reviews cocnducted
no less often than every five (S) years to ensure the remedy
continues to provide adecuate protectlon of human health and
the environment. :

Design requirements described elsewhere in this document are also
considered part of the selected remedy. A summary of design
requirements referenced in this document is attached in Appendix
D.

‘'The selected remedy will also allow off-site disposal of
contaminated materials from the Gould site at regulated Subtitle
D or Subtitle C disposal facilities. O0Off-site disposal may be
necessary because of the uncertainty associated with final site
quantities and design constraints. The selected remedy defers a
cleanup decision on subsurface waste materials located on the
Rhone-Poulenc and ESCO propert*es.

Comparison of ROD with the ROD Amendment

The following lists each of the elements from the existing ROD,
followed .by a brief description of the actions that have been
completed or partially completed to date, and .a comparison with
the corresponding element in the ROD Amendment .

* ROD - Excavation of all of the battery casing fragments and.

‘matte from the Gould property and adjacent properties. where
casings have been identified;

Status - Partially completed. 'An estimated 24,500 tons of
battery casings have been excavated and treated as part of
the remedial action under the ROD. This représents about
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S6% of the estimated total. Arproximately 18,500 tons of
battery casings remain; 900 tons on the Gould property and
17,500 tons on the Rhone-Poulenc and ESCO properties.

20D 2mendment - Excavation of remaining battery casing
fragments (900 tons) frcm the Gould property. Excavation of-
remaining matte from the Gould property located above the
watar table only. The decision cn whether to excavate the
17,500 tons of casing fragments on the Rhone-Poulenc/ESCO
prorerties will be deferred until completion of the Rhone-
Poulenc RI/FS. As previously described, the casings on the
Rhone-Poulenc/ESCO properties are located beneath several
feet of £il1. :

ROD - A phased design program to determine the amount of
material that can be recycled and to minimize the amount of
material that must be RCRA landfilled; - '

Startus - Ccempleted
ROD - Separation of the battery casing components;

Status - Partially completed (see quantity estimates . above).
ROD Amendment - consolidate remaining battery casings from
the Gould property in the OCF.

ROD - Recycling of those components (or portions of :
components) that can be recycled, off-site disposal for non-
recyclable components that fail the EP toxicity test, and
on-site disposal of non-hazardous, non-recyclable
components; :

Status - Recycling of components that can be recycled has
been completed. The following components were recovered
from the battery treatment process: 1) coarse lead, 2) fine
lead, 3) plastic battery casing fragments, and 4) ebonite
‘battery casing fragments. The coarse lead (88 tons) and
plastic battery casing fragments (244 tons) were recycled.
There was no market for the treated ebonite battery casing
fragments. An estimated 7,500 tons is stockpiled on-site.
'The fine lead product was lower in concentration than® -~
anticipated for recycling (8 to 12% actual vs 40% desigm).
An estimated 2,600 tons of lead fines is stockpiled on-site.

ROD Zmendment - Further recycling is not an cbjective of
the ROD Amendment. ' :

ROD - Excavation, fixation/stabilization and on-site
disposal of the remaining soil, sediment, and matte;
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St3rcus - An estimated 20,000 blocks (approximately one cubic
vard each) of starilized soil, matte and debris have been
. produced and stockpiled on-site. An estimated 22,400 cy of
macts, slag and debris remains on the Gould site and 18,300
- ¢y of contaminated overzurden, £ill and subsoils remain on
the Rhone-Poulenc/ESCO prorerties.

ROD Amendment - StabilizZed blocks and other contaminated
macerial, including sediments, soil and matte locatzd above
the water table on the Gould property, will be consoclidated
in the OCF.  Waste material greater than 40,000 mg/kg lead
will be treated by stabilization or fixation prior to
placement in the OCF. Surface soil contaminated above the
1000 mg/kg lead cleanup level on the Rhone-Poulenc and ESCO
properties will be consolidated in the OCF. The other
contaminated material locatad on the Lake Area portion of
the Rhone-Poulenc property and the ESCO property will be
addressed as described below.

* ROD - Soil capping and revegetation; -
. _ Status - excavated areas have not been capped

ROD 2Amendment - The OCF will be located on the Gould
property and will have a multi-media cap covered by asphalt.
EPA has determined, in consultation with DEQ, that a final
decision on the need for a soil cap or other remediation of

. lead contamination in the Lake Area portion of the Rhone-
Poulenc property and the ESCO property should be deferred
until after the following actions have been completed: 1)
removal of treated and untreated Gould Site waste material
currently stockpiled on the Rhone-Poulenc property, 2)
surface soil removal and confirmation sampling, and 3) _
completion of a risk assessment for organic contamination in
soil in the Lake Area.

* ROD - Isolation of surface water runoff to East Doane Lake
by site regrading; .

Status - Not completed

RQD_Amendmen: After. completing the removal of lead

contaminated sediments, the East Doane Lake remmant will be

filled with clean fill. Surface water runoff from the OCF .:
. will be collected for discharge via storm drains. -

* ROD - A monitoring program to determine changes in
groundwater contamination over time and to ensure that
remediation does not adversely impact air quality.

Status - Ongoing
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RCOD Amendment - Air and groundwater monitoring w1ll be
conducted as partc cf the remedy.

Description of Changes to tihe Remedy

Several elaments of tle amended remedy ars fundamental changes
frcm the rzmedy described in the ROD. The major changes to the
ramedy are described rcelow:

1) The contaminated materials that are stockpiled on-site and
additional contaminated matsrial to be excavated will not be
treated in the battery treatment/recycle plant. The
treatment/recycle plant has been decontaminated and disassembled.
Instead, these contaminated materials will be consolidated, after
reatment by stabilization or fixation of principle threat
material (contaminated material above 40,000 mg/kg lead), in an
OCF which will be constructed on the Gould property. The OCF
will prov1de additional protection from organic contamination
that is ccmmingled with lead waste by ellmlnatlng pathways of
exposure. The OCF will be designed to meet minimum technology
requirements for RCRA Subtitle C landfills, including liners,
leachate collection, and a cap. The RCRA Subtitle C cap will
reduce direct contact/ingestion threat, air emissions and
infiltration of water through the waste material. The liner will
provide additional protection against leaching and as a barrier
which further protects groundwater.

2) The lead fines stockpile (S-15) will not be recycled but will
be treated by stabilization or fixation to meet RCRA land
disposal restriction treatment standards and reduce the leaching
potential of this material. The lead fines will be placed in the
OCF after treatment. In addition, the screened excavation '

. stockpile (S-22), which is considered principal threat material

because of the high level of lead contamination (55,000 ppm
lead), will be treated prior to placement in the OCF. Because
the liners and cap provided with the OCF are as protective as
treatment for non-principle threat lead waste, lower levels of .
lead contam;nated material will not be treated.

3) Excavation of matte (a smelter waste material that was
deposited on the Gould property) will be limited tomaterial
above the water ‘table. Excavation of subsurface matte and debris

"below the water table will not be required under the ROD -
- Amendment .  Groundwater monitoring will be conducted to ensure

that these. remaining materials below the water table are not
impacting groundwater. - :

4) Excavation of subsurface soil -and the remaining battery

casings on the Rhone-Poulenc and ESCO property portions of the
Site will not be included in the remedy at this tinmfe. :EPA will
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soils and other waste materials after the stockpiled materials
currantly located cn the property have been moved to the OCF and
a risk assessment f£or the organic constituents has been completed
as rar- of the Rhcre-Poulenc RI/FS. EPA may, later, determine
that disposal of subsurface materials or other waste materials
frcm the Rhone-Poulenc and =ZSCO prcperties in the OCF is
apcrcpriate. :

S) The East Doane Lake remnant will be filled to prcvide
addizional suriace area for construction of the OCF, and to
eliminate surface water pataways of exposure in this area.

The selected ramedy includes excavation of the remaining battery
casings on the Gould and Schnitzer property portions of the Site,
dredcing and de-watering of lead-contaminated sediments from the
East Doane Lake remnant (EDLR); containment of sediments,
stockpiled materials, including previously treated materials,
shallow soils, and debris in a lined and capped on-site '
containment facility to be located on the Gould property. The
proposed OCF will cover approximately 8.5 acres, most of the
Gould property, including the area now within the  EDLR.
Potential future industrial uses of the Gould property will be
considered in the design of the facility to the extent

. practicable.

When completed, the OCF is expected to contain approximately
60,000 cy of contaminated waste material, sediment, soil, and
debris. The OCF will have a total thickness of approximately
eight feet, including bottcm liner, waste and impacted soil, cap
system, and asphalt surface. A cross section of the proposed
containment facility showing conceptual liner and cap details is
presented in Figure 4. Final design of the containment facility
will be subject to approval by EPA. ' :

Ambient air monitoring around the site will continue during
construction to ensure that remedial actions are carried out in a
manner that is protective of public health. Monitoring of -
groundwater at the site will be conducted as part the closure and
O & M requirements for the OCF and to ensure that the proposed .
remedy remains protective of area groundwater. Long term O & M.
will include cap maintenance, leachate collection and treatment,
stormwater runoff control, institutional controls and reviews
conducted no less often than every five (5) years to ensure the
remedy continues to provide .adequate protection of human health
and the environment. ' )
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Cleanup Goals

The remediation gcals in the original ROD are being retained with
some exceptions. The coals for the various media are described
belcw: :

* The surface soil cleanup level for lead is 1,000 ppom, the
cleanup level estaclished in the ROD.

* The subsurface cleznup level for lead was the RCRA
characteristic waste EP toxicity criteria. For newly
generated waste, this test has been replaced by the TCLP
criteria since the ROD was signed. EPA will allcw use of
the EP Toxicity criteria for materials that remain on-site
to avoid having to retest material already characterized
under the ROD.

* Not all subsurface soils and contaminated material that
exceed EP Toxicity criteria will be removed under the ROD
Amendment. EPA has determined that the buried matte :
macerial on the Gould property does not pose a significant
risk for contamination of groundwater based on supplemental
analysis, including additional leaching test information,
conducted on this material. EPA will reassess the need for
remedial action for subsurface soils and other waste
materials in the Lake Area portion of the Rhone-Poulenc
property after the stockpiled materials currently located on
the property have been moved to the OCF and a risk
assessment for the Rhome-Poulenc constituents has been
ccompleted. _ :

* Treatment and recycle of battery casings will no longer be
an objective of this remedial action.

Remedial Action Performance Standards

The Soils Operable Unit remedial action area is shown in
Figure 5. The Soils Operable Unit remedial action shall be
completed subject to the following_standardg_of performance:

A. "~ Within the Operable Unit remedial action areas, all _
surface soil with lead concentrations of 1,000 ppm or
above shall be excavated and placed in the on-site
containment facility. There are no specific ARARs for -
lead in industrial soil; however, a surface soil
cleanup level of 1,000 ppm was established in the RQD.
EPA set the lead cleanup level at 1,000 ppm for surface
soil based on current and future industrial land use.
The 1,000 ppm cleanup level is sufficiefitly protective
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for on-site workers, and has been used in the past for
similarly contaminated sites where the expected future
land use is industrial. This is consistent with the
present and anticipated future land use.

Ccontaminaced waste shipped off-sitz2 must meet all
applicable regulaticns including RCRA requirementcs for
ceanlng, charactarizing and llstlng hazardous waste
(40 CFR 261), land disposal restrictions (40 CFR 268)
and ZPA's Of:-Site Disposal Rule (40 CFR 300.440). Any

off-site transportation of RCRA characteristic soil

must comply with RCRA hazardous waste manifesting and
transporter raquirements (40 CFR 262 subpart B and 40
CFR 263), the Department of Transportation Hazardous
Matarials Reculations which address shipment of any
hazardous material off-site, and Oregon Administrative
Rules (OAR Chapter 340, Division 101-105).

On-gite excavation of contaminated soils and sediments
will be by conventional protective methods. During

-these activities, air monitoring will be conducted and

dust suppressive measures will be utilized to control
the release ¢of dust and particulates. These measures
will comply with the applicable federal Clean Air Act
requirements (40 CFR Part 50) and Oregon Administrative
Rules. '

Occupational Safety and Health Act (OSHA) requirements
(29 CFR Part 1910 and 1926) pertain to workers engaged
in response or other hazardous waste operations. Lead-
contaminated soil excavation is considered a hazardous
waste operation at this Site. Although this regulation
is not an ARAR, re=medial workers must comply with these
OSHA requirements.

Dredging and filling of the East Doane Lake remnant is-
subject to the requirements of Section 404 of the Clean
Water Act, and a mitigation/restoration plan will be -
required.

‘The OCF will be constructed above  the water table.and

will be designed, constructed:and operated to.meet- 40’

'CFR 264 Subpart N requirements.for landfills,

including: 1) 264.301 design.and operating requirements
for. liners and leachate collection systems, 2) 264.303
monitoring and inspection requirements, 3) 264.310;
closure and post-closure. care requirements for covers

" which minimize migration of liquids, function with
- minimum maintenance, and provide long-term lntegrlty.-

40 CFR 264 Subpart G, Closure and Post-Closure
requirements are also relevant and appropriate
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requirements, specifically 1) 264.111 closure
performance standard, 2) 264.114
disposal/decontamination requirements for soils, _
equipment, and structures, and 3) 264.117 post-closure
care and use of property.

G. Stormwater runoff and leachate colléected from the OCF
will be managed in accordance with requirements of the
Clean Water Act and Oregon Administrative Rules.

Ho]

Groundwater monitoring will be raquired to ensure that
the remedy is protective of Site groundwater and
complies with RCRA closure and post-closure
requirements. _

Assessment of Further Remedial Action for the Lake Area

EPA has determined, in consultation with DEQ, that a final .
decision on the need for a soil cap or other remedial action for
-subsurface lead contamination in the Lake Area should be deferred
until after the following actions have been completed: 1) removal
of treated and untreated Gould site waste material currently
stockpiled on the Rhone-Poulenc property, 2) removal of surface
soil contaminated above 1,000 mg/kg lead, 3) confirmation
sampling, and 4) completion of a risk assessment by Rhone-Poulenc
for organic contamination in the Lake Area. '

STATUTORY DETERMINATIONS

EPA's primary responsibility at CERCLA sites is to undertake
remedial actions that are protective of human health and the
environment. TIn addition, Section 121 of CERCLA, 42 U.S.C.
§9621, establishes several other statutory requirements and -
preferences including: (1) a requirement that the remedial action
complies with applicable or relevant and appropriate
environmental standards established under federal and state laws
unless a gtatutory waiver -is invoked; (2) a requirement that the
remedial action -be cost-effective ‘and utilize permanent solutioms
and alternative treatment technologies or resource recovery

' technologies. to- the maxirum extent practicable; and, (3) a
statutory preference for remedies that permanently and
significantly reduce the ‘volume, toxicity or mobility of
hazardous substances over remedies that do not achieve such
results through treatment. - '

28



S

-t

The selected remedial action meets the statutory requirements of
CERCLA, and, to the extent practicable, the NCP?. The evaluation
critaria are discussed below.

Dvarar=ian of Human Yazlth arnd tha Snyivarmant -

The amended operable unit rsmedial action is protsctive of human
nealth and the environment. t reduces risks associated with
lead contamination by excavating contaminated matarial, treating
highly contaminated material, and placing contaminated material
in the lined and capped on-Site containment facility.

While this remedial action will address contaminazted soils above
levels protective of on-Site workers under a future industrial
land use scenario, lead will remain above residential health-
based levels thereby prohibiting unrestricted future land use.
Reviews will be conducted no less often than every five (5) years
followlng initiation of the remedial action to ensure adequate.
protection of human health and the env’ronment

Pursuant to Section 121(d) of CERCLA, 42 U.S.C. §%621(d), and
Section 300.435(b) (2) of the NCP, remedial actions shall, during
their implementation and upcn their completion, reach a level or
standard of control for such hazardous substances, pollutants or
contaminants which at least attains legally applicable or
relevant and appropriate federal standards, requirements,
criteria, or limitations, or any promulgated standards,
requirements, criteria, or limitations under a state :
environmental or facility siting law that is more strlngent than
any federal standard (ARARS) .

The selected remedlal action satisfies the requirements of this
section of CERCLA by complying with all identified ARARsS. No
ARAR waivers have been sought or invoked for any component of the
selected remedial action. The chemical- and action-specific and
"location-specific ARARs for the amended remedy at this Site _
include the following: . 5

RESOURCE CONSERVATION AND RECO"VERY’ ACT 40 U.S.C. § -6901. 'ét: seq.

RCRA regulations (40 CFR 261-263 and 268), and Oregon
Administrative Rules (OAR) 340-100-108, address the requlrements
for defining, characterizing and llstlng hazardous wastes; for
generators pertaining to manifesting, transportlng, and
recordkeeping; for transporters pertaining to shlpment of
hazardous wastes off-site; and, land disposal restrictions.

L
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These requlations are applicable to the characterization and off-
. gsite disposal of contaminated waste from the Site. :

RCRA Regulations 40 CFR Part 264 address Standards for Owners and
Operators of Hazardous Waste Treatment, Storage, and Disposal
Facilities. The construction of the OCF and consoclidation of
contaminated material in the OCF will occur within the area of
contamination. The OCF is not considered a new unit. The _
following are relevant and appropriate to the construction of the
OCF:

* 40 CFR 264.18(a) and (b) standards for seismic
considerations and floodplain design, constructicn,
operation and maintenance to prevent washout.

* Subpart F: Release From Solid Waste Management Units,

' 40 CFR 264.91 - 264.100 Groundwater monitoring requirements
to establish a detection monitoring program (264.98), a
compliance monitoring program (264.99) and corrective action
monitoring program (264.100). All monitoring requirements
must meet general groundwater monitoring requirements
(264.97) . '

* Subpart G: Closure and Post-closure,
40 CFR 264.111, Closure performance standard
40 CFR 264.114, Disposal and decontamination of equipment
‘ _ and structures '
40 CFR 264.117, Post-closure monitoring
- 40 CFR 264.119, Post-closure notices

* Subpart L: Waste Piles , -
' 40 CFR 264.251 Design and operating requirements

* Subpart N: Landfills _ : S
40 CFR 264.301 Design and operating requirements to install -
two liners, a top liner that prevents waste migration into
the liner, and a bottom liner that prevents waste migration
through the liner. Install leachate collection systems :
above and between the liners. Construct run-on and run-off
control systems capable of handling the peak discharge of
the 25-year storm. S - -
40 CFR 264.303 Monitoring and inspection requirements
40 CFR 264.310 Closure and post-closure care - Installation
of final cover to provide long-term minimization of
infiltration; 30 year or longer post closure care and
monitoring requirements. -

CLEAN AIR ACT 42 U.S.C. §§ 7401 et seq.
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40 CFR Part 50 National ambient air quality standards for lead
and pa*t*culate maccer are apollcable to the control of fugitive
dust emissions during excavatlon and other field activities.

CLZAN WATER ACT 33 U.S.C. §§ 1251 et seq.

Clean Water Act regulates direct discharges to surface water
(Section 301, technolcgy based effluent limitations; 303, 304
federal water quality criteria), indirect discharges to publicly
owned treatment works (Section 307, pretreatment), and discharges
of dradge-and-£ill materials into surface waters (including
wetlands) (Section 404).

CWA Section 301 Recuirements for Technology Based Effluent
Limitations are applicable for direct discharges. Discharge
limits for the Gould site will be set to meet the Willamette
River water quallty criteria for toxic pollutants (OAR 340-41-
445)

CWA 303 and 304 Requirements for Federal Water Quality Criteria
are substantive recuirements that are relevant and appropriate
for ccntrol of leachate from the OCF.
CWA 307 Regulations for Toxic and Pretreatment standards. .
Discharges to POTWs may be subject to specific local limits,
which are established in City of Portland Code, Section 17.
These requirements are applicable if leachate is discharged to
the City sewer system.

CWA Section 402 Requires dischargers of pollutants from any point
source into surface waters of the U.S. to meet certain
requirements and obtain a NPDES permit. On-site discharges from
a CERCLA site must meet the substantive NPDES requirements only.
40 CFR 122.26 describes requirements related to storm water _
discharges. :

40 CFR Part 125, Subpart A, describes Criteria and Standards for”
Imposing Technology -based Treatment Requirements Under Sections
309 (B) and 402 of the Act.

40 CFR Part 125 - Subpart K, Criteria and Standards for Best
Management Practices Authorlzed Under Section 304 (e) of the Act
are applicable to control of releases of hazardous pollutants
into surface waters during cleanup.-

CWA Section 404 and ORS 196.800 to 196.990 contain requirements
that pertain to dredging and f£filling of hydric socils and/or
wetlands areas. Substantive requirements are applicable to the
dredging and £illing of the East Doane Lake remnant. :

HAZARDQUS MATERIALS TRANSPORTATION ACT 49 U.s.C. Ap §§ 1801 et
seq.
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49 CFR Parts 171-177 U.S. Dept. of Transportation-Subchapter C -
Hazardous Materials Regulations are applicable to any off-site
disgcsal of hazardous waste.

OTHER CRITERIA, C”‘DANCE AND STANDARDS TO BE CONSIDERED (TBCs)
The fZcllowing guicdance was also considered:

EPA's Revised Interim Soil Lead Guidance for CERCLA Sites
and RCRA Corzective Action Facilities (Office of Solid Waste
and Emergency Response [OSWER] Directive Nc. 9355.4-12; EPA
1994) establishes a residential "screening level" of 400
ppm, above which further study is warranted. - A cleanup
level of 1,000 ppm has been selected for this Site since.
this level is considered protective of on-Site workers, and
the property comprising the Site is zoned industrial.

In addltlon, the Occupational Safety and Health Act (29 CFR Parts
19010 ‘and 1926) must be adhered to as it addresses safety
requirements for workers engaged 1n response or other hazardous

‘waste operations. . . -

S:QSE _T-'."f f nchi::enesq .

.The cost-effectiveness of each alternmative was evaluated,

including those which were screened out prior to the

alternatives assessment in the Amended Remedy Document. The
selected final operable unit remedial action is cost-effective as
it affords overall effectiveness and protectiveness proportional
Lo costs. Other remedial alternatives considered were found to
be generally more costly without affording additional
protectiveness commensurate with their cost.

Utilization of Permanent Solutions and Alterpative Treatment
Technologi R = Technolodi he Maxi

EPA and DEQ have determined that the selected remedial action
represents the best balance of tradeoffs among the altermatives

_ considered with respect to EPA'S nine evaluation criteria. The

remedy represents the maximum extent to which permanent ‘solutions-
and treatment technologies ‘can ‘be utilized in a cost-effective
manner. It is protective of human health and the environment,
and complies with all applicable environmental regulations. This
remedial action also utzllzes treatment where feasxble and :
practicable.

. . - . - -‘ .

Significant quantities of hazardous: substances haye already been
treated at this Site through partial implementation of the ROD..
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Treatment of highly contaminated waste materials prior to on-site
dlsposal and treatment of materials classified as hazardous wasta
prior to off-site disposal will be required; thus this remedy
satisfies the statutory preference for treatment as a principal
element. By tr eating the most hlchly contaminated soil and other
waste material prior to disposal in the OCF or at an off-Site
permitted landfill, the selected remedy satisfies the preference
for treating the principal threat posed by the Site.

- Documentation of Significanr Changes

The Proposed Plan was released for public comment in April 1996.
Comments received during the public comment period and EPA
responses are summarized in the attached responsiveness summary.
As noted in the responsiveness summary, EPA will address a number
of the technical considerations in the comments during the
remedial design phase.

The Proposed Plan indicated that EPA will coordinate future
cleanup determinations regarding battery casings and other
contaminated materials located on the Rhone-Poulenc and ESCO
property portions of the Site with DEQ.  EPA has determined, in
consultation with DEQ, that a final decision on the need for a
soil cap or other remedial action to address subsurface lead
contamination, lncludlng additional removal of subsurface soil
and/or treatment, in the Lake Area should be deferred until after
the following actions have been completed: 1) removal of treated
and untreated Gould Site waste material currently stockpiled on
the Rhone-Poulenc property, 2) confirmation sampling for lead,
and 3) completlon of a risk assessment for this area that
includes organlc constituents. :
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| RESPONSIVENESS SUMMARY
‘ - GOULD SITE SOILS OPERABLE UNIT
| AMENDED RECORD OF DECISION

This responsiveness summary summarizes and responds to
substantive comments received during the public comment period
regarding United States Environmental Protection Agency's (EPA's)
proposed cleanup plan for the Gould .Superfund Site located in
Portland, Oregon. The Proposed Plan was based on information in
the administrative record for the ROD Amendment. The
Administrative Record and the Proposed Plan are available for

" review at the Multnomah County Central Library in downtown °
Portland, Oregon and at EPA's offices in Seattle, Washington.
Copies of the Proposed Plan were mailed to local citizens and
other interest groups that were on a mailing list developed as

. part of the Community Relations Plan for this Site.

One comment letter was received during the public comment
period. The comment letter and fallow up responses from the
Gould Site PRP Group and the commenter are in the Administrative
Record for this Site. .

L

‘ 1) ZOning not addressed as an ARAR

Comment. Commenter requested that Portland's Planning and Zoning
requirements for siting of solid waste facilities be considered
ARARS, and specifically identified 100 foot setback requirements
contained in the Sections 33.254.080 and 33.254.090 of the .
Portland Planning and. Zoning ordinance as ARARs for the =~
construction of the On-Site Containment Facility (OCF). This - ' .
portion of the Portland Planning-and Zoning Ordinance regulates
'mining ‘and waste- related uses. i , e
~ Response In general, only federal and state laws or regulations X
are ARARs and local zoning ordinances are not ARARS. However,
'EPA, in this instance, agrees with the commenter that. the
Portland Planning and Zoning ordinance (the' "oirdinagnce®) setback
requirements are relevant and: appropriate. -EPA's.conclusion, is .
based on two factors: - (1). the Ordihance:was’ “promalgated pursuant
to a State. law, see’ Chapter 197 ,of the: Orégon - RevisedMStatutes,-.t;
“and (2)_the Ordinance is. enfore bie’ by the. State. of Oregon, ORS
197.090.. Nonetheless, EFA has, étermined. that, under. the .
‘Ordinance, the proposed setba ci requirement does not. apply to the
proposed cleanup action. The use of the existing area of lead
c;g::g%nation within the. g:;z as. a disposal area. is. a. e
‘non- onfo use er, th
_ GranafqtHerad doncasnaois rg»?meané.’i’-ﬁd RELIEORYEEEEPaT phbtdxE mm
. Ordifiance's set back requiremedts.. EPA’ has also conciuded_ that,,,.;
: underg&he Ordinance, the disposal of. hazardous substances in the

e ol o o oS A L R 4*3’ X
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selected in the ROD Amendment. EPA will ensure that these
requirements are met during the remedial design of the Amended
Remedy.

) 3) Proposed plan not protective of adjoining landowners and
increases the risgsk of liability_of adjoining landowners.

Comment The proposed remedy is not protective of adjoining
landowners and increases liability.of adjoining landowners
because contamination will be covered, future removal will be
expensive and it forces the commenter to maintain property that
contains known contamination. The commenter further suggests .
that the PRPs should purchase East Doane Lake area or require
Rhone Poulenc to indemnify the commenter with respect to
liability for RP organics on the commenter's property.

Regponsge This comment ralsed three concerns. First, whether the
Amended Remedy is protective of human health and the environment
on properties outside of the disposal area. Second, whether there
will be a need for further response actions if all sediment
contamination in the area where the OCF will be constructed is.
not removed pursuant to the Amended Remedy. Third, whether the
PRP group or Rhone-Poulenc should compensate for the commenter
for RP organice on its property.

EPA believes that the Amended ‘Remedy. is protective of human
health and the environment. The Amended Remedy protects
adjoining landowners from Site contamination. The ‘commenter's
property includes areas that are within the area. of contamination -
being addressed by this remedial action. The.commenter's ' .
property is contaminated’ with hazardous substances associated .
with the Gould Site operations and other sources, including »
material disposed of by .the commenter which contains hazardoua L
substances. = The proposed action will include excavation of -
contaminated sediments fiém the commenter's property and ..
containment in .a lined .and capped containment facility located on
the Gould property. The sediments that will. be:removed are
contaminated with lead above specified..cleanup.levels.. Organic: .
contamination is. commingled with the 1ead-contam1nated-eediments
‘and will be removed from- thé: ‘conmenter’ s, property and placed in
the OCF. . Some’ sediments,with low. 1evgls 'of organic cgntaminatlon
may not“be reoved. "However, if such’pgediments are. not’ remcved,.ag
it will be after DEQ has determined that removal of such
contamination is not neceggary. to.protect human health.or theh,,ni
environment.: The Amended Remedy as.implemented along with, any..,; .
State directed remgval actioiis. wilI ibstantially reduce. or:si--u
eliminate the potential for exposure-to hazardous eubstances fn
this area.;u . R T S IR
- The proposed plan for the Amended’ Remedy indicated.thath*”d“
‘sediments removal will occur to a depth'of between 1.5 to 2.0 ==
feet -(the depth may vary.at. individu:iﬁ;oc;gions). rnggne Poulenc -
pursugnt to a ¢ nsent agreement , ‘conmitted to,..u- ol
'evaluaEe the residd a8 rgangr of

c conEamlnatlon dn gediments- below-wu"nunwhgs
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as such in the Proposed Plan. EPA will require the PRP Group to
conduct a detailed analysis as part of the preliminary design.
The results of the analysis will be available to the public, '
including any adjacent property owners. _

.5) ROD improperly addresses organics

Comment - EPA should clarify the nature of the portions of the
proposed ROD Amendment that addregses organics. 'Conclusions are
reached in the ARD about the handling and encapsulation of
organics that appear to be beyond the scope of the RI/FS process.
Where no characterization of the organics has occurred within the
formalized RI/FS process, it is inappropriate for the proposed
ROD Amendment to endorse remedies that involwve the on-site
disposal of some organics contaminated sediment and leaving in
place of other contaminated sediments.

Response EPA has added language in ROD Amendment to clarify the
handling. of organics contaminated sediments.

EPA is not limited to the RI/FS process in reviewxng post-

ROD information. Agency guidance (OSWER Directive 9355.3-02)
notes. that after a ROD is signed, new information may be
generated during the RD/RA process that could affect the remedy
- selected in the ROD. The original ROD for the Gould Soils

Operable Unit was focused on.remediation of lead contamination,

which was identified as the primary contaminant of concern.
Information regarding organics contamination has been generated .
since the ROD was signed in 1988. 1In addition to the
characterization work conducted under the Rhone Poulenc RI/FS,
additional data has been collected as part of the evaluation of
the Gould Site remedial action. Information from the additional .
Gould Site studies was placed in the administrative record for
. the ROD Amendment.

Organic contaminants that are commingled with lead above:
previously establighed-cléanup levels will-1e. addressed by this
ROD Amendment.. EPA’ did not. established cleanup.levels for = = .
organic contamination’in"the original ROD or. as;part” of this’ ROD
Amegdment. EPA hasidetermdned tegngngnsite c:gtainment Y
facility gan be ned, construct erate to be . . ..
protective of” um§n‘g9 and the - environggnt YEdr®che®1ehd and”
organic contaminated materials ,that are being. addressed by. the . . .
ROD “Amendment. . DEQ will'determine the levelg:that will be i v - -
protective for ‘organig contamination associated with the’ Rhonﬁr -
Poulenc facility,“inclﬂding.areas on the Gould®&ite not addresfed .
by the ROD Amendment.~ DEQ- anticipates making-a determination®on
the remaining sediments prior to completion of remedial design._ .

6) Conbolidation and’ settl Iyeig  FeEmE
I ui—txonoz wsn;ﬁm&eav 3*1 colrs Raa*nxn *:s CE 0% *5nsnui
Comment. "™ “The" proposed plan fails to Bd dr:ss consolidation
differential: gettlement. ‘Subgtantial differefces in’ settlement
wilk - occur~between areas with inuigenous cdhesive soil and thuse

o, l\.- .
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management system for the Gould site will be developed in the
design phase of the project. The system will be designed to
include adequate capacity to accommodate major storm events.

10) Impact of construction on neighbors

Comment  Runoff could lead to additional contamination of
neighboring property, and severe traffic problems likely during
construction. e

Regponse Control of runoff was'a requirement of the original :
ROD and will be a design requirement for the OCF. There will
undoubtedly be short term impacts, like increased traffic, on
neighboring property during the construction. There is already a
considerable amount of traffic in the vicinity of the site
asgociated with nearby operating industries and the METRO waste
transfer station. EPA will attempt to minimize direct "impacts on
‘adjoining landowners, although some short term impacts will be .
unavoidable because of space limitations and the need address
contaminants on the commenter's property.

'11) Handling of contamintted water

- Comment  Commenter expressed concern.that the ROD doesn't
address handling and disposal of contaminated water from dredging
and dewatering sediment; and requested that EPA require the PRPs
to address the means of treating the water prior to disposal to
ensure no contamination of adjacent property.

. Besponse - EPA agrées with the commenter that handling ‘and
disposal of contaminated water from dredging and dewatering
sediment needs to be -addressed as noted in the proposed plan.
EPA will require that the operation minimize short term impacts
from dredging and construction to the extent practicable.
Contaminated water from dewdtering the sediments will be
collected and - treated as part of.the remedial action. ‘

12) Details and documentation

Comment The ARD lacks the specificity to comment on the
- proposal, and more comprehensive documentation must be developed -
and provided to the public to satisfy the public notice
- requirements.

Response The lack of specificity has been discussed in the
‘responses to several of the previous comments. BEPA acknowledges -
that the selected alternative as described in the ARD did not
include specific details that are typically addressed as part of
remedial design. Information .developed during design will be
. made available to the commenter. EPA does not plan to conduct an
additional public comment period during the ‘des

project, however. Commenters may submit information to EPA after
- the ROD Amendment is signed and. EPA will review the information
to determine -if ‘it should be consinered by*ths*agency.- I£- EPA -

gn.phase for this
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May 22, 1997

" _ . _ DEFARTMENT OF
Mr. Cluck Clarke - | : ENVIRONMENTAL
Regional Administrator :
U.S. Environmental Protection Agency .
1200 Sixth Avenue
Seattle, WA 98102

QUALITY

Re:  Gould Superfund Site
State Concurrence on the Amended
Record of Decision

Dear M. Clarke:

The Oregon Department of Environmental Quality (DEQ) has reviewed EPA's proposed
Amended Record of Decision for the Soils Operable Unit of the Gould Superfund Site in
Portland, Oregon. I am pleased to advise you that DEQ concurs with EPA's Amended Record
of Decision.

I find that this decision is consistent with state statutory requircments and administrative rules
pertaining to the degree of cleanup required and remedy sclection process. Specifically, this
decision is protective and balances effectiveness, implementability, implementation risk, long
term reliability, and cost-reasonablencss in accordance with ORS 465.315 and OAR 340-122-
040 and 090. o

The DEQ looks forward to the implementation of the remedial action. Please let us know if we
" can provide further assistance. The appropriate DEQ contact is Jill Kiernan at 530-229-6900.

cc:  Chip Humphrey, EPA/Oregon Operations Office
Jill Kiernan, DEQ

811 SW Sixth Avenue

. Porlland, OR 972041396
(503) 229-5696
TDD (503) 229-6993
R
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Stage I Field Activities Report, Gould Superfund Site,

Portland, Oregon

SUB-HEAD:

H

3. 5. 4.
' DATE:
AUTHOR(S) s

DESCRIPTION:

4. L3

3. s. vbl. Focused Feasibility Study
. V1028954 DOC ID: 40663
- 9/30/94 PAGES: 89

ADDRESSEE(S): .

Focused Feasibility Study for the Gould Superfund Site,

Portland, Oregon, Volume I, Main Report, Tables, and Figures (Redacted Copy,
Business ‘Confidential Information Removed)

5.
DATEs
AUTHOR(S)?

3.

 DESCRIPTION:

4.

. V1028955
9/30/94

40664
218

DOC ID:
PAGES: -
ADDRESSEE(S) ¢

Focused Feésibility studf for the Gould Superfund Site,

Portland, Oregon, Volume II, Appendices A and B (Redacted Copy, Business
Corifidential Information (Appendix B) Removed) '

3. 5. 4.
DATE:

-.ADiHOR(S)t

" DESCRIPTION:
Portland, Oregon, Volume III, Appendices C through F [Redacted Copy, Business
cnnfidential Information (Appendices C, D & F) Removed)

' suaeazan:

L
3. 5. 8§,
DATE:

AUTHOR(8) 1

DESCRIPTION:

Oregon

8UB-HEAD:

3.

40665
218

«° V1028956
9/30/94

npc IDs -
PAGES: -
' ADDRESSEE(S) ¢

Focused Feasibility Study for the Gould Superfund site,

3.

5. S; . Vol. Amended Remedy Document
. V1028943 DOC ID: 40649
PAGES3 300

1/26/96
- ADDRESSEE(S)t .

amanded Remedy Document for the Gould Superfund Site, Portland,

S. 6. . vol. Proposed ROD Amendment . ..



@
3. 5. 6.

. DATE:
AUTHOR(S):
EPA

DESCRIPTION:

 SUB-HEAD:

3. 5. 6.
DATE:
AUTHOR(S) 1

Tom ZQlenka/Schnitzer Investment COrp.
'Humphxey/EPA

DESCRIPTION:

. V1028977
3/29/96

DOC 1ID: 40784
PAGES! 12 :
ADDRESSEEB(8) 3

_ Unknown
Proposed ROD Amendment, Gould Superfund Site, Portland, Oregon

vol..

"3. 5. 6. 1, Comments
1. V1050819 DOC ID: 68066
4/18/96 -PAGES: 1

ADDRESSEE(S):
Chip

Lettet requesting an extension of the comment period for the

Gould Superfund Site Proposed ROD Amendment.

3. 5. 6.

DATE:
AUTHOR(S}):
DESCRIPTION:

3. 5. 6.

DATE:

 AUTHOR(S) s

DOC ID: 68067
PAGES: 19

1. V1050820
5/31/96
ADDRESSEE(S) ¢

Comments on Gould Superfund site Proposed ROD Amendment.

1. V1050821
6/28/96

DOC ID:
PAGES:

68068 .
12 ; o
ADDRESSEE(S) :

Michael C. Veyaey/Gould, Inc.

DESCRIPTION:

Ted Yackulic/EPA
Reaponse to schnitzer Investment COrpo:ation 8 ‘Comments.on-

Gould Superfund Site/Proposed ROD Amendment.

3. 5. 6.

1. V1050822

'pOC ID:

68069
.- DATE: 7/23/96 PAGES: 7 S .
AUTHOR(S) ¢ - ADDRESSEE(S)
' Tom Zelenka/SGhnitzar Investment Corp. Chip
Humphrey/gpa
Ted Yacknllo/BPA
DESCRIPTION: Letter responding to Gould's 6/28/96 letter and clarifying

. Schnitzer's conce:ns about the proposed remedy. )

'HEADIRGx
SUB-HEAD:
. . 8UB=-HBADt

’s. 0. "+ .
8' 1. L d *
. 3-_ - 1_. .10 . e

zuroncsnﬁnr
Vol. Correspondence -
vol. Unilateral Administ:ative o:de:



Correspondence

3

8. 1. 1. . v1028972 DOC ID: 40723
DATE: 5/24/94 _ PAGES: 3
AUTHOR(S): ' . : ADDRESSEE(S)
Carol A. Rushin/EPA ' : Michael C.

Veysey/Gould, Inc.

DESCRIPTION: A Notice of Addltional Respongse Actions Required Pursuant to
Administrative Order, In the Matter of the Gould Superfund Site, EPA Docket
No. 1091-01-10-106 ("Gould UAO") '

8. 1. 1. . v1028973 - DOC IDs 40724
DATE: 8/ 1/94 - PAGES: 2 .
AUTHOR(S): . ADDRESSEE(S): .
Randall F. Smith/EPA ' James E.

Benedict/Cable Huston Benedict & Ferris :
DESCRIPTION: Notice and Directive for Performance of Additional Response
Actions Pursuant to Administrative Order, In the Matter of Gould Superfund
- Site, EPA Docket No. 1091-01-10-106 (Gould UAO)

8. 1. 1. . V1028974  DOC ID: 40725

DATE: 8/17 /94 PAGES: 2 - T
AUTHOR(S): . ADDRESSEE(S) ¢
' Ted Yackulic/EPA : Michael C.

Veysey/Gould, Inc.
' DESCRIPTION: Letter expressing concern about Gould's August 3, 1994 letter
and the possibility that the Gould UAO Respondents may discontinue compliance
with the Gould UAO

8. 1. 1. . V1028975 DoC ID: 40726
: DATE: 3/31/95 _ PAGES: 3 :
‘ ADTHOQ!B): ' . ADDRBSSEE(S):

Randall P. Smith/EPA’ ’

' DESCRIPTION: = Notice of Additional Response agtions Pursuant to . '
Administrative Order, In the Matter of the Gould Superfund Site, EPA Docket
No. 1091-01-10-106 ('Gould UAO*)

SUB-HEAD: 8. 3. . . Vol. Administrative Orders
3 ’ . ’ .
8. 3. . . V1028944 DOC ID: 7389
DATE: 1/22/92 . PAGES: - 100 _ _ -
. AUTHOR(S): ' _ ADDRESSEE (8)
' Unknown

DESCRIPTION: Mministrative order, EPA Docket No 1091-01-10-106

*.






APPENDIX D

~ Summary of Design Requirements

PAGE

PARA

TEXT

12

1) The design needs to provide for adequate control of water
during the filling of the East Doane lake remnant, and
monitoring and control of potential impacts from displacement

| of contaminants in Bast Doane lake water and sediments.

2) The OCF must be designed to allow for implementation of

- | future groundwater cleanup actions to be performed by Rhone-

Poulenc as required by DEQ. - This may reduce the area on the
Gould property available for the on-site containment facility.

3) The OCF must be designed to provide.control of stormwater
runoff and leachate. -

13

A mitigation/restoration plan will be required to compensate for
the loss of the wetlands and open water habitat as part of the
remedial action.

19

A detailed design phase will be requned, however, to ensure that
construction and operation of the OCF will be adequately
protective. The design will include special considerations for
dredgmgandﬁllmgof&eEastDoanelakeremnantand
handling of site materials.

20

Perform design studies:to evaluate site constramts and dwlgn .

| parameters, including the following: consolidation and " -

settlement, lateral and vertical support, dewatering sediments,

| stormwater runoff and control, leachate collection, treatment and |

disposal, and hydrogeologic impact of filling East Doane lake
remnant and the open excavation (also known as the Lake Area
or Phase III Area) portion of the Rhone-Poulenc property; -

21

A proposal identifying work to be performed, including at least
one off-site mitigation proposal, shall be submitted w1th the final

| design report;

[ The OCF will be designed to meet minimum technology

requirements for RCRA Subtitle C Landfills, including finers, '

- leachate oollectlon, and a cap.

L 3
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Gould Superfimd Site

Amended ROD
Table 1
Gould site: -
Surface Soils - - -
Casings 54, 1oo 9,708 9,708 -
Matte/debris 6,000 33,451 9181 22,400
Subsoil 9,580 6,133 3,000 3,000
R-P/ESCO - | .
Overburden 970 14,170 | 3,991 10,000
Casings 26,700 28,536 10,215 17,600
Bottom fill - 125 25 700
Subsoils 6,470 5,927 3,370 2,400
| East Doane
Lake - .
Sediments 5,500 5,483 5,483 -
Plastic - . 500 ’ - -
Totals: 109, 320' 104,633 44390 56,100

"Notel theARDdoamemwumMGOOOOmbxcyardsofoommmatedmatmalwouldbe
placed in the OCF. The ARD estimates are higher than the total shown in this column because
the ARD estimates.include additional volume associated with the stabilized blocks and an

osumatedaddiﬁonalsOOOwblcyardsofcontammatedsmfaeematmalthatwillbempedﬁ'om
the surface of the Sxte.

**Note 2: total does not include apprommately4 143 wblcyards of matetmlthathasbeenather
1) treated and recycled, 2) dxsposedoﬂ'-stteor?a)treatedandplnoedon-atte






REMEDIAL ACTION

STATEMENT OF WORK
GOULD SUPERFUND SITE - SOILS OPERABLE UNIT

I. INTRODUCTION
A. PURPOSE. OF THE STATEMENT OF WORK

The purpose of this Statement of Work (SOW) is to set forth
the Settling Defendants’ responsibilities in implementing the
Remedial Action selected in the June 3, 1997 Record of Decision
(ROD) for the Gould Superfund Site (Site), Soils Operable Unit.
It shall be the responsibility of the “Settling Defendants” ta
prepare, submit for acceptance, and fully implement work plans
for incorporating each element of this SOW. Settling Defendants
means such Settling Defendants as are designeated in the Consent
- Decree, to which this SOW is attached, as responsible for i
implementation of this .SOW and/or any aspect thereof. It shall
also be the responsibility of the Settling Defendants to ensure
that all work undertaken is consistent with the National
Contingency Plan (NCP), and conforms with the requirements
 specified in the Consent Decree to which this SOW is an appendix,
this SOW, EPA's Superfund Remedial Design and Remedial Action '
Guidance, the ROD, Early Remedial Action Work Plan, Remedial
Design Work Plan, the Remedial Action Work Plan, and any
additional guidance provided by EPA.

B. DEFINITIONS

Terms used in this SOW which are defined in CERCLA or in
regulations promulgated under CERCLA shall have the meaning
assigned to them in CERCLA or in such regulations. Terms used in
this SOW which are defined in section IV of the Consent Decree
shall have the meaning assigned to them therein.

C. PERFORMANCE STANDARDS
~ The Settling Defendants are responsible for achieving all
applicable Performance Standards, including, but not limited to,
all cleanup standards, standards of control, quality criteria,
and other substantive requirements, criteria, or limitations set



Excavation and dewatering of East Doane Lake sediments
contaminated above RCRA characteristic hazardous waste

levels;

Excavation of the remaining battery casings on the Gould
property; :

Treatment (stabilization or fixation) of the lead finés
stockpile. (S-15), the screened Gould excavation stockpile
(S-22) ; and other lead contaminated material identified as
principal threat waste;

Consolidating contaminated material, including sediments,
treated and untreated stockpiled materials, casings, soil

and debris in the lined and capped OCF;

Filling the East Doane Lake remnant and the'open excavation

in the Lake Area 6f the Rhone-Poulenc property;

. Institutional controls, such as deed restrictions'or

environmental protection easements, which (1) provide EPA
access for the purpose of evaluating the remedial action,
and (2) limit future use of properties within the Site to

. industrial operations or other uses compatible with the
protective level of cleanup achieved after implementation of

the selected remedial action, and to uses which do not
damage the OCF cap and liner system or cause releases of
buried materials; '

Perfdrming'groundwater monitoring to ensure the
effectiveness of the cleanup and that contaminants were not
mobilized during its implementation; and

Long-term operation and maintenance réquirements and reviews
conducted no less often than every five (5) years to ensure
the remedy continues to provide adequate protection of human
health and the environment.

The selected remedy will also allow off-site disposal of
contaminated materials from the Gould site at regulated
Subtitle D or Subtitle C disposal facilities.

The selected remedy described in the ROD deferred a cleanup

decision on subsurface waste materials located on the



~

On-site excavation of contaminated soils and sediments
will be by conventional protective methods. During
these activities, air monitoring will be conducted and
dust suppressive measures will be utilized to control
the release of dust and particulates. These measures
will comply with the applicable federal Clean Air Act
requirements (40 CFR Part 50) and Oregon Administrative
Rules.

Occupational Safety and Health Act (OSHA) requirements
(29 CFR Part 1910 and 1926) pertain to workers engaged
in response or other hazardous waste operations.
Lead-contaminated soil excavation is considered a
hazardous waste operation at this Site.

Dredging and filling of the East Doane Lake remnant is
subject to the requirements of Section 404 of the Clean
Water Act, and 40 C.F.R. Part 230, Subpart H.

The OCF shall be constructed above the water table.and
will be designed, constructed and operated to meet 40

- CFR 264 Subpart N requirements for landfills,

including: 1) § 264.301 design and operating
requirements for liners and leachate collection
systems, 2) § 264.303 monitoring and inspection
requirements, 3) § 264.310 closure and post-closure

. care requirements for covers which minimize migration

of liquids, function with minimum maintenance, and
provide long-term integrity. 40 CFR 264 Subpart G,
Closure and Post-Closure requirements are also relevant

~.and appropriate requirements, specifically 1) § 264.111
- closure performance standard, 2) § 264.114

disposal/decontamination requirements for soils,
equipment, and structures, and 3) § 264.117
post-closure care and use of property.

Stormwater runoff and leachate collected from the OCF
will be managed in accordance with requirements of the
Clean Water Act and Oregon Administrative Rules.

' Settllng Defendants shall take necessary security at

the Site to prevent access and vandalism. Warning = -
signs shall be posted along the fence and at all gates,
advising that the area is hazardous due to chemicals in
the soils which pose a risk to public health through



criteria, plans, and specifications are understood and
to review material and equipment storage locations.

The preconstructioh inspection and meeting shall be
documented by a designated person and minutes shall be
transmitted to all parties. '

2. Prefinal inspection: -

Within 20 days after Settling Defendants make preliminary

~determinations that construction is complete, the Settling

Defendants shall notify U.S. EPA and the State for the
purposes of conducting an Early Remedial Action prefinal
inspection. The prefinal inspection shall consist of a
walk-through inspection of the entire Facility with U.S.
EPA. The inspection is to determine whether the project is
complete and consistent with the contract documents and the
Early Remedial Action Work Plan. Any outstanding
construction items discovered during the inspection shall be
identified and noted. The prefinal inspection report shall
outline the ocutstanding construction items, actions required
to resolve items, completion date for these 1tems, and a
proposed date for final 1nspectlon

REMEDIAL ACTION SCOPE OF WORK

A. REMEDIAL ACTION WORK PLAN

Settling Defendants shall submit a Remedial Action Work Plan

which, in addition to the information required by the Consent
Decree, at a minimum, shall contain the following:

1. Step-by-step description of each phase of the actions
' and field operations to be undertaken to perform the
Remedial Action;

2. Identification of all,management'and supervisory
personnel involved in the Remedial Action, together
with descriptions of their duties, lines of authority,
and respective roles and relatlonshlps, including, but
not limited to such information relating to the Project
Coordinator, Resident Engineer, Independent Quality



Upon completion of all outstanding construction items, the
Settling Defendants shall notify EPA for the purpose of
conducting a final pre-certification inspection. The final
inspection shall consist of a walk-through inspection of the
entire project site. The pre-certification inspection report
shall be used as a check list with the final inspection focusing
on the outstanding construction items identified in the
pre-certification inspection. All tests that were originally
unsatisfactory shall be conducted again. Confirmation shall be

-made during the final inspection that all outstanding items have

been resolved. Any outstanding construction items discovered
during the inspection still requiring correction shall be
identified and noted. If any items are still unresolved, the
inspection shall be considered to be a prefinal inspection
requiring a preflnal 1nspectlon report and subsequent final
lnspectlon.

E. O&M PLAN

Within thirty (30) days of the Pre-Certification Inspection,
the Settling Defendants shall submit an updated draft O & M Plan
incorporating any necessary changes to the draft O&M Plan based
on construction.

F. REPORTS
1. General Requirement:

All reports submltted pursuant to the Consent Decree
and this SOW shall include a certlflcatlon by the Pro;ect
-Coordinator that the information contalned_thereln is
complete and accurate. '

2. Completion of Remedial Action Report:

In order to obtain EPA certification of completion of -
the Remedial Action, Settling Defendants shall submit a
report documenting that the project is consistent with
design specifications, and that all Remedial Action has been
completed. In addition to the information required by the
Consent Decree, the report shall include, but not be limited
to, the following items:
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APPENDIX.D GOULD REMEDIAL ACTION CONSENT DECREE



EXHIBIT D
TO GOULD REMEDIAL ACTION CONSENT DECREE

Recordation requested by
- and
after recordation return to:

Insert Grantor and Grantee
Contacts

ENVIRONMENTAL PROTECTION EASEMENT
AND - |
DECLARATION OF RESTRICTIVE COVENANTS

This Environmental Protection Easement and Declaration of Restrictive Covenants
(“Easement”) is made this ___ day of , 19 __, by and between (INSERT NAME
AND ADDRESS OF OWNER SETTLING DEFENDANT), (“Grantor”), on the one hand, and:
GOULD ELECTRONICS INC. (“Gould”), an Ohio corporation having an address of 34929
Curtis Blvd., Eastlake, Ohio 44095-4001, and the UNITED STATES OF AMERICA and its
assigns, (“Grantee™), havmg an address of __[c/o EPA, e gl on the other hand (collectively,

“grantees”).
- WITNESSETH:

WHEREAS, Grantor is the owner of a parcel of land located in the cdunty of Multnomah,
State of Oregon, more particularly described on Exhibit A attached hereto and made a part
hereof (the “Property”); and :

WHEREAS, Gould is the owner of a parcel of land located in the county of Multnomabh,
State of Oregon, more particularly descnbed on Exhibit B attached hereto and made part hereof
(the “Gould Property™); and :

"WHEREAS, a portion of the Property is part of the Gould Superfund Site (“Site”), which -
the U.S. Environmental Protection Agency (“EPA™), pursuant to Section 105 of the
Comprehensive Environmental Response, Compensation and liability Act (“CERCLA”), 42
U.S.C. § 9605, placed on the National Priorities List, set forth at 40 C.F.R Part 300, Appendix

PDXIA-17560.7 63160-0019 1



B, by publication in the Federal R_egister on September 8, 1983; and
WHEREAS, in a Record of Decision dated June 3, 1997 (the “ROD”), the EPA Region
10 Regional Administrator selected a “remedial action” for the Site, which provides, in part, for
the following actions: '

Construction of a lined and capped on-site containment facility (“OCF”), which has a
leachate collection system; excavation and dewatering of East Doane Lake

sediments contaminated above specified cleanup levels; excavation of battery cases on
the Gould Property and East Doane Lake; treatment of lead fines, stockpiled

materials and other lead contaminated material identified as principal threat waste;
consolidation ofcontaminated material in the lined and capped OCF; filling of the East
Doane Lake remnant and the open excavation in the lake area on the adjacent Rhone-
Poulenc property; imposition of institutional controls; performance of groundwater
monitoring to ensure the effectiveness of the cleanup and that contaminants were not
mobilized during its implementation; long term operation and maintenance requirements;
and reviews conducted no less than every five (5) years to ensure the remedy continues to
provide adequate protection of human health and the environment; and

WHEREAS, the ROD selected a remedial action for the soils operable uhit c;f the Gould ~
Site. Remediation of groundwater contamination was not included in the ROD, and may in the
future be undertaken as an additional response action at and near the Site under federal or state

.‘ authority; and
| WHEREAS, Gohld,. Grantor and other respondents to EPA’s administrative orders issued
in the Matter of Gould Superfund Site, EPA Docket No. 1091-01-10-106, issued on January 22,

* 1992 and July 8, 1997,are currently in the process of completing remedlal design and remedy
unplementatxon at the Site; and -

WHEREAS, Gould, Grantor and other respondents to EPA’s administrative orders are
currently negotiating with EPA the terms of a Consent Decree to be issued in a case to be
captioned United States of America v. NL Industries, Inc., Gould Electronics Inc. which will be
ﬁled in the United Stats District Court for the District of Oregon (the “Cornisent Decree’ ’), and .

WHBREAS the partles hereto have agreed that it is appropriate and necessary (1) to
grant a permanent right of access over the Property to the Grantees for purposes of
implementing, facilitating and monitoring the remedial action; and (2) to impose on the Property -
use restrictions as covenants that will run with the land for the purpose of protecting human
health and the environment; and - o

WHEREAS, Grantor wishes to cooperate fully with the Grantees in the implerrientatioh
of all response actions at the Site;

L

PDX3A-17563.7 63160-0019 : 2



NOW, THEREFORE:

1. Grant. Grantor, on behalf of itself, and its successors and assigns in interest in the
Property, in consideration of EPA’s agreement to release Grantor from the First Amendment to
Administrative Order, In the Matter of the Gould Superfund Site, Soil it. Portland
EPA Docket No. 1091-01-10-106, [insert the following, if appropriate: “and in consideration of
the releases and indemnities provided by Gould in the Settlement Agreement by and between-
Gould and certain other settling parties dated (the “Settlement™)], does hereby covenant and

+ declare that the Property shall be subject to the restrictions on use set forth below, and does give,

grant and convey to the United States of America and Gould, and their assigns, with general
warranties of title, (1) the perpetual right to enforce said use restrictions, and (2) an
environmental protection easement of the nature and character, and for the purposes hereinafter
set forth, with respect to the Property.

2. Purpose. It is the purpose of this instrument to give the Grantees the right to
remediate past environmental contamination and reduce the risk of exposure to contaminants for

.- human health and the environment.

3. Restrictions on use. The followmg covenants, conditions, and restrictions apply
to the use of the Property, run with the land and are binding on the Grantor:

a. The Property shall not be used for a residential or agricultural use (which
is not mtended to pl‘Othlt commerc1al scale recycling or composting activities).

'b. There shall be no actions undertaken on the Property that may disturb or
damage or otherwise interfere with the structural integrity of the OCF being constructed on the
Gould Property, the OCF cap, the OCF liner, the OCF leachate collection system, the OCF
detection monitoring system, or any other remedial actions that provide containment of
hazardous substances, pollutants or contaminants or the abllxty to monitor such containment.
undertaken pursuant to the ROD. - :

c. The Property shall not be used for any commercial uses, as defined in the
City of Portland Zoning Code, unless EPA determines in writing that such use is compatible with
the protective level of cleanup that is achieved on that portion of the Property after :
implementation of the ROD.

These restrictive covenants, conditions, and festrictions touch and concern the Propefty, the ,
" Gould Property and the easement granted in paragraph 5 hereof. They are intended to impose an

equitable servitude upon the Property for the benefit of the Gould Property, and the easement
granted in paragraph 5 hereof. They shall run with the Property and inure to the benefit of all . = -
parties having or acquiring any fee interest in the Gould Property or in any part thereof and all
parties having or acquiring any interest in the easement granted in paragraph 5 hereof.

PDIOA-1756).7 431560-0019 . 3



4. Modification of Restrictions. The above restrictions and the easement nghts
granted below may be modified, or terminated in whole or in part, in writing, by the United

States (as to it) or Gould (as to it) or both. However, Gould shall not modify or terminate its
rights under this Easement without the consent of EPA so long as it is obligated to perform under
the Consent Decree. Gould’s termination or modification of its rights under this Easement shall
not affect the rights and interest of Grantee United States and its assignees under this Easement.
If requested by the Grantor, such writing will be executed by the United States or Gould in
recordable form. Grantee Gould agrees that, if EPA or such governmental entity as may succeed
to its authority has agreed with the Grantor to such a modification or termination, Grantee Gould
will agree in writing, in a recordable form, to such modification or termination. During such’
time as the Consent Decree remains in effect, if Grantor requests that the United States modify or . -
_ terminate a restriction or easement right and the United States declines to do so, Grantor may

invoke and shall be subject to such Dispute Resolution procedures as exist under the Consent
Decree. :

5. ‘Environmental Protection Easement.

a. Grant of Easement. Grantor hereby grants separately to each Grantee an irrevocable, .
permanent and continuing right of access at all reasonable tlmes to the Property. The purposes
for such access are: _

(1) Monitoring the activities that any settling defendant under the Consent _
- Decree or respondents under an administrative order are required by the United States to perform
in implementation of the ROD;

()  Verifying any data or information submitted to the United States or to the
state of Oregon; : : : _

3) Conductmg mvestlgatlons relating to contamination at or near the Site; -
4) Obtammg samples; :

(5)  Assessing the need for planmng, monitoring, or 1mplement1ng additional
‘response actions at or near the Site;

6) Implementing the Remediai Action;

(7)  Determining whether the Site or other Property is being used in a manner
that is prohibited or restricted, or that may need to be prohibited or restricted by this document, a
consent decree or an administrative order issued by the United States;

(8) - Performing or overseeing the performance of momtonng actions or othier
response actions as defined by CERCLA section 101(25), 42 U.S.C. § 9601(25) on the Property
which are required to be carried out dunng the Operatlons & Mamtenance phase to be

_PDKJA-"S‘JJ 68160-0019 4



implemented after completion of the Remedial Action; and

- (9)  Conducting periodic reviews of the remedial action, including but not
limited to, reviews required by applicable statutes and/or regulations, and performing or
_ overseeing th; performance of any response actions called for by such periodic reviews.

b. Duration of Easement. Access granted under this paragraph expires pursuant to the
following terms:

(1)  Access to Grantee United States for the purposes set forth in
subparagraphs 5.a.(1) through (6) shall expire when EPA, or such
governmental entity as may succeed to its authority, certlﬁes that the
Remedlal Action has been completed.

(2)  Access to Grantee United States for the purposes set forth in
subparagraphs 5.a.(7), (8) and (9) shall expire at such time as EPA, or such
" governmental entity as may succeed to its authority, certifies that the
Work has been completed. .

(3)  Access to Grantee Gould for the purposes set forth in subparagraphs
: 5.a.(1) through (6) shall expire at such time as EPA, or such governmental ‘
entity as may succeed to its authonty, certifies that the Remedial Actionis = - - |
complete '

(4)  Access to Grantee Gould for the purposes set forth in subparagraphs
5.a.(7) through (9) shall expire at such time as EPA, or such governmental
entity as may succeed to its authority, certifies that the Work is complete.

6. Reserved Rights of Grantor. Grantor hereby reserves unto itself and its successors
and assigns in interest in the Property all rights and privileges in and to the use of the Property
which are not incompatible with the restrictions, rights and easements granted herein. [if - '
appropriate add “Grantees acknowledge that the development and use of the Property for :
warehouse or other industrial use as described generally on the Site Plans attached as Exhibit ol
has been found by EPA to be compatible with the remedial action and is specifically permitted.
The parties hereto acknowledge that Grantor intends to proceed with the development of the
Property. Prior to the initiation of any field activities on the Property by either Grantor. or
Grantee Gould other than site visits or site inspections, such party shall provide to the other party
general notice of its plans. At such point as excavation or construction is planned, the party
* planning such activity shall provide detailed construction plans and a proposed construction-
schedule to the other. Grantor and Grantee Gould agree to cooperate and consult in matters of
scheduling and logistics to permit Grantees’ exercise of their rights under the Easement and
Grantor’s development of the Property to proceed. Specifically, until the Remedial Action is
completed, whenever Grantor plans an activity that could be reasonably hkely to interfere with
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Grantees’ access, at Grantee Gould or Grantor’s request, a telephone conference or meeting shall

~be held to find a mutually satisfactory schedule for such activities. In the event that Grantor and
Granteé Gould cannot find a mutually satisfactory schedule or agreement on the scope of the
activities that Grantor can perform, the EPA Project Coordinator will meet with the parties and
will determine what work proceeds and on what schedule. The decision of the EPA Project
Coordinator shall be final and not subject to review. Grantor and Grantee Gould agree that they
will not request excessive telephone conferences or meetings under this paragraph.”]

7. Nothing in this document shall limit or otherwise affect EPA’s or its assignees
rights of entry and access provided by law or regulation.

- & No Public Access and Use. No right of access or use by the general public to any
portion of the Property is conveyed by this instrument.

9. Notice Requirement. Grantor agrees, so long as any restriction established by
paragraph 3 above or easement granted by paragraph 5 above remains in effect, to include in any
. instrument conveying any interest in any portion of the Property, including but not limited to
deeds, leases and mortgages, a notice which is in substantially the following form:

NOTICE: THE INTEREST CONVEYED HEREBY IS SUBJECT TO THE
EFFECT OF AN ENVIRONMENTAL PROTECTION EASEMENT AND

DECLARATION OF RESTRICTIVE COVENANTS, DATED : ’ 19_,
RECORDED IN THE PUBLIC LAND RECORDS ON ) 19__,IN
BOOK___.___ ,PAGE » IN FAVOR OF, AND ENFORCEABLE BY,

THE UNITED STATES OF AMERICA AND ITS ASSIGNS.

Within thirty (30) days of the date any such instrument of conveyance is executed, Grantor must
provide Grantee United States with a certified true copy of said instrument and, if it has been
recorded in the public land records, its recording reference.

10. ° Administrative Jurisdiction. The federal agency having administrative - _
jurisdiction over the interests acquired by the United States by this instrument is the EPA. The
Regional Administrator of EPA Region 10 shall exercise the discretion and authority granted to
the United States herein. If the United States assigns its interest(s) created by this instrument,
unless it provides otherwise in any such assignment document, the discretion and authority
referred to in this paragraph shall also be assigned. In addition, after assignment of the interests
created herein, the assignee of the United States shall receive any and all interests and rights :
granted to the United States in this document.

11.  Enforcement. Either Grantee shall be entitled to enforce the terms of this
instrument by resort to specific performance or legal procéss. All reasonable costs and expenses
of the Grantees, including, but not limited to, attorneys’ fees, incurred in any such énforcement
action, to the extent Grantees have prevailed, shall be borne by the Grantor or its successors in
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interest to the Property. In no event shall Grantee United States or its assigns pay attorney fees,
nor shall Grantee Gould pay a share of attorney fees otherwise properly solely allocable to
Grantee United States. All remedies available hereunder shall be in addition to any and all other
remedies at law or in equity, including CERCLA. Enforcement of the terms of this instrument
shall be at the discretion of either Grantee, and any forbearance, delay or omission to exercise
their rights under this instrument in the event of a breach of any term of this instrument shall not
be deemed to be a waiver by either grantee of such term or of any subsequent breach of the same

- or any other term, or of any of the rights of either Grantee under this instrument.

12.  Damages. Each Grantee shall be entitled to recover damages for violations of the
terms of this instrument, or for any injury to the remedial action, to the public or to the
environment protected by this instrument.

13, Waiver of Certain Defenses. Grantor hereby waives any defense of laches,
estoppel, or prescription.

14.  Covenants. Grantor heréby covenants to and with the United States and its
assigns, that the Grantor is lawfully seized in fee simple of the Property, that the Grantor has a

- good and lawful right and power to sell and convey it, that the Property is free and clear of

encumbrances, except those noted on Exhibit D attached hereto, and that the Grantor w111
forever warrant and defend the title thereto and the quiet possession thereof.-

"15.  Notices. Any notice, demand, request, consent, approval, or communication that
either party desires or is required to give to the other shall be in writing and shall either be served
personally or sent by first class mail, postage prepaid, addressed as follows:

To Grantor: : - . To Grantee Gould:

To Grantee United States:
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16. General Provisions.

a. Controlling Law. The interpretation and performance of this instrument
shall be governed by the laws of the United States or, if there are no applicable federal laws, by
the laws of Oregon, where the property is located. To the extent not otherwise specifically

defined in this document, any caprtalrzed term shall bear the meaning given to it in the Consent
Decree.

b.”  Liberal Construction. Any general rule of construction to the contrary
notwithstanding, this instrument shall be liberally construed in favor of the grant to effect the

purpose of this instrument and the policy and purpose of CERCLA. If any provision of this

instrument is found to be ambiguous, an interpretation consistent with the purpose of this
instrument that would render the provision valid shall be favored over any mterpretatlon that
would render it invalid.

c. ‘Severability. If any provision of this instrument, or the application of it to

" any person or circumstance, is found to be invalid, the remainder of the provision of this

instrument, or the application of such provisions to persons or circumstances other than those to

“which it is found to be invalid, as the case may be, shall not be affected thereby.

d. Mg&mm This instrument sets forth the entire agreement of the
parties with respect to rights and restrictions created hereby, and supersedes all prior discussions,
negotiations, understandings, or agreements relating thereto, all of which are merged herein. (if

_ appropnate insert reference to private party settlement]

e. No Forfeiture. Nothing contamed herein will result in a forferture or
reversion of Grantor’s title in any respect. . '

f. Jggmgbj_xgggg_n If there are two or more parties identified as Grantor

herein, the obligations imposed by this instrument upon them shall be joint and several.

g Successors. The covenants, terms, conditions, and restrictions of this
instrument shall be binding upon, and inure to the benefit of, the parties hereto and upon
successors and assigns in interest in the Property (including the easement granted in paragraph 5
above) and successors and assigns in interest in the Gould Property and shall continue as a
servitude running in perpetuity with the Property for the benefit of the Gould Property and the
easement granted pursuant to paragraph S above. The term “Grantor” wherever used herein, and
any pronouns used in place thereof, shall include the persons and/or entities named at the '
beginning of this document, identified as “Grantor” and the successors and assigns in the interest
of the Property, and heirs and personal representatives thereof. The term “Grantee,” wherever
used herein, and any pronouns used in place thereof, shall include the United States of America,

and its designated representatives, and any assignee in the United States’ interest in the easement

granted in paragraph 5 above, and its designated representatives. The United States covenants
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that it will only assign such interest to the State of Oregon or a subdivision thereof. The term
“Grantee” whenever used herein, and any pronouns used in place thereof, shall also mean Gould

-and the successors and assigns in interest in the Gould Property, and heirs and personal

representatives thereof. The rights of the Grantee Gould and Grantor under this instrument are
freely assignable only to any person or entity that acquires an interest in the Gould Property or
the Property, respectively, subject to the notice provisions hereof. :

h. rminatio ‘ d Obligations. A party’s rights and obligations
under this instrument terminate upon transfer of the party’s interest in the Easement or Property,
except that liability for acts or omissions occurring prior to transfer shall survive transfer.

i Captions. The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this instrument and shall have no effect upon
construction or interpretation.

j- Cougtemgs The parties may execute this instrument in two or more
counterparts which shall, in the aggregate, be signed by both parties; each counterpart shall be
deemed an original instrument as against any party who has signed it. In the event of any —
disparity between the counterparts produced, the recorded counterpart shall be controlling.

TO HAVE AND TO HOLD unto the United Stafe_s and 1ts assigns forever.
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IN WITNESS WHEREOF, Grantor has caused this Agreement to be signed in its name.

‘ Executed this Day of ,19__.
[INSERT GRANTEE'’S NAME]
By:
Its:
STATE OF OREGON )
)
) SS.
) .
County of )
This instrument was acknowledge before me on , 19 ___, by _
, as of , a(n) corporation,

Notary Public for Oregon -
"
mn
This easement is accepted this __ day of - — 19 __
Executed this ___ day of _ , 19

GOULD ELECTRON'ICS INC.
By:
Its: "
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- STATE OF OHIO

County of

SS.

Nt N N N’ Nmat?

~ Before me, a notary public, in and for said, county, personally appeared

-, known to me to be the person who, as of GOULD ELECTRONICS
INC., executed the foregoing instrument, signed the same, and acknowledged to me that __did

so sign said instrument in the name and on behalf of the corporation as ; that the same is _
free act and deed as __ , and the free and corporate act and deed of said
corporation, and ____ is duly authorized to sign said instrument

SUBSCRIBED AND SWORN to before me this __ day of , 1997.

Notary Public for Ohio
My commission expires:
i
111
i

i
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This easement is accepted this ___ day of , 19

UNITED STATES OF AMERICA

U.S. ENVIRONMENTAL PROTECTION
AGENCY "
. By:
STATE OF WASHINGTON )
)
) SS.
)
County of )
Tl_iis instrument was acknowledged beforemeon ____,19 __,bu
, as of _ A(n) corporation.
Notary Public for Washington

Attachments: Exhibit A - legal description of the Property
' Exhibit B-  legal description of Gould Property
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EXHIBITE

TO GOULD REMEDIAL ACTION CONSENT DECREE

Recordation requested by
and
after recordation return to:

Stoel Rives LLP
Attention: Joan P. Snyder
900 SW Fifth Avenue,
Suite 2300

" Portland, OR 97204-1268

N N Nt Nt Nl N N N Nt sl Nt

(Space reserved for Recorder’s use)

ENVIRONMENTAL PROTECTION EASEMENT
' AND
DECLARATION OF RESTRICTIVE COVENANTS

This Environmental Protection Easement and Declaration of Restrictive Covenants
(“Easement”) is made this ___ Day of , 19 __, by and between SCHNITZER
INVESTMENT CORP. (“Grantor”), an Oregon Corporation, having an address of 3200 NW
Yeon Avenue, PO Box 10047, Portland, Oregon 97210, on the one hand, and GOULD
ELECTRONICS INC. (“GOULD”), an Ohio Corporation having an address of 34929 Curtis
Blvd., Eastlake, Ohio 4095-4001, and the UNITED STATES OF AMERICA and its assigns,
(“Grantee™), having an address of _[c/o EPA, etc.]., on the other hand (collectively
“Grantees’ ’)

WITNESSETH:

WHEREAS, Grantor is the owner of a parcel of land located in the couxity of Multnomah,
- State of Oregon, more particularly described on Exhibit A attached hereto and made a part
hereof (the “Property”); and .

' WHEREAS Gould is the owner of a parcel of land located in the county of Multnomah,
State of Oregon, more particularly descnbed on Exhibit B attached hereto and made a part
hereof (the “Gould Property "); and :

WHEREAS, a portion of the Property is part of the Gould Superfurid Site (“Site”), which

" PDX3A-17563.7 68160-0019 1



the U.S. Environmental Protection Agency (“EPA”), pursuant to Section 105 of the
Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA™), 42
U.S.C. § 9605, placed on the National Priorities List, set forth at 40 C.F.R. Part 300, Appendlx
B, by publication in the Federal Register on September 8, 1983; and

WHEREAS in a Record of Decision dated June 3, 1997 (the “ROD”), the EPA Region .
10 Regional Administrator selected a “remedla.l actlon > for the Site, which provides, in part, for
the following actions: '

Construction of a lined and capped on-site containment facility (“OCF™), which has a
leachate collection system; excavation and dewatering of East Doane Lake sediments
contaminated above specified cleanup levels; excavation of battery cases on the Gould
Property and East Doane Lake; treatment of lead fines, stockpiled materials and other
lead contaminated material identified as principal threat waste; consolidation of
contaminated material in the lined and capped OCF,; filling of the East Doane Lake

. remnant and the open excavation in the lake area on the adjaceént Rhone-Poulenc

- property; imposition of institutional controls; performance of ground water monitoring to
“ensure the effectiveness of the cleanup and that contaminants were not mobilized during

its implementation; long term operation and maintenance requirements; and reviews
conducted no less than every five (5) years to ensure the remedy contmues to provide
adequate protection of human health and the environment; and

WHEREAS, the ROD selected a remedial action for the soils operable unit of the Gould
Site. Remediation of groundwater contamination was not included in the ROD, and may in the
future be undertaken as an additional response action at and near the Site under federal or state
authority; and ' '

WHEREAS, Gould, Grantor and other respondents to EPA’s administrative orders issued
In the Matter of Gould Superfund Site, EPA Docket No. 1091-01-10-106, issued on January 22,
1992 and July 8, 1997 are currently in the process of completing remedial design and remedy
lmplementatlon at the Site; and . '

_ WHEREAS Gould, Grantor and other respondents to EPA’s administrative orders are
currently negotiating with EPA the terms of a Consent Decree to be issued in a case to be
captioned United States of America v. NL Industries, Inc., Gould Electronics Inc, et al., which
will be filed in the United States District Court for the District of Oregon (the. “Consent
Decree™); and :

WHEREAS, the parties hereto have agreed that it is appropriate and necessary (1) to
grant a permanent right of access over the property to the Grantees for purposes of implementing,
facilitating and monitoring the remedial action; and (2) to impose on the Property use restrictions
as covenants that will run with the land for the purpose of protecting humap health and the
environment; and
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WHEREAS, Grantor wishes to cooperate fully with the Grantees in the 1mplementauon
of all response actions at the Site;

NOW, THEREFORE:

1.~ Grant. Grantor, on behalf of itself, and its successors and assigns in interest in the
Property, in consideration of EPA’s agréement to release Grantor from the First Amendment to
Administrative Order, In the Matte he Goul erfund Site, Soils Unit, Portlan
EPA Docket No. 1091-01-10-106, and in consideration of the releases and indemnities provided
by Gould in the Settlement Agreement by and between Gould and certain other settling parties
dated October 22, 1997 (“Gould/Schnitzer Settlement™), does hereby covenant and declare that
the property shall be subject to the restrictions of use set forth below, and does give, grant and
convey to the United States of America and Gould, and their assigns, with general warranties of
- title, (1) the perpetual right to enforce said use restrictions, and (2) an environmental protection
easement of the nature and character and for the purpose heremafter set forth, w1th respect to the

Property.

2. Purpose. It is the purpose of this instrument to give the Grantees the right to
remediate past environmental contamination and reduce the risk of exposure to contaminants for
human health and the environment. -

3. | &m;lgs_gg_tbg. The following covenants, conditions, and restrictions apply
to the use of the Property, run with the land and are binding on the Grantor:

a. ‘The Property shall not be used for a residential or agricultural use (which
is not intended to prohibit commercial scale recycling or composting activit_ies).

b. There shall be no actions undertaken on the Property that may disturb or
damage or otherwise interfere with the structural integrity of the OC Facility being constructed
on the Gould Property, the OCF cap, the OCF liner, the OCF leachate collection system, the
OCF detection monitoring system, or any other remedial action that provides containment of
hazardous substances, pollutants or contaminants or the ability to monitor such containment
undertaken pursuant to the ROD, including no activities on the Property that would interfere with
the sublateral support provided by the Property to the OCF. The parties agree that, within 180
days of completion of construction of the OCF, the parties will discuss, and based on that
~ discussion, EPA will determine the specific restraints on the Property that are required to provide
such sublateral support and will modify this restriction, pursuant to the process set forth in
paragraph 4 below, to describe those specific restraints. The parties also agree that, within 180
days of completion of the Remedial Action, the parties will discuss, and based on that discussion
- EPA will determine through a modification process as set forth in paragraph 4 below any other
specific restraints on the Property that are required to comply with the first sentence of this
subsection 3.b. . . _ .
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C. The Property shall not be used for any commercial uses, as defined in the
City of Portland Zoning Code, unless EPA determines in writing that such use is compatible with
the protective level of cleanup that is achieved on that portion of the Property after
implementation of the ROD.

These restrictive covenants, conditions, and restrictions touch and concern the Property, the
Gould Property, and the easement granted in paragraph 5 hereof. They are intended to impose an
equitable servitude upon the Property for the benefit of the Gould Property and the easement
granted in paragraph S hereof. They shall run with the Property and inure to the benefit of all
parties having or acquiring any fee interest in the Gould Property of in any part thereof and all
parties having or acquiring any interest in the easement granted in paragraph 5, hereof.

4. Modification of Restrictions. The above restrictions and the easement rights
granted below may be modified, or terminated in whole or in part, in writing, by the United
States (as to it) or Gould (as to it) or both. However, Gould shall not modify or terminate its
rights under this Easement without the consent of EPA so long as it is obligated to perform under
the Consent Decree. Gould’s termination or modification of its rights under this Easement shall
" not affect the rights and interest of Grantee United States and its assignees under this Easement.
If requested by the Grantor, such writing will be executed by the United States or Gould in
recordable form. Grantee Gould agrees that, if EPA or such governmental entity as may succeed
to its authority has agreed with the Grantor to such a modification or termination, Grantee Gould
will agree in writing, in a recordable form, to such modification or termination. During such '
time as the Consent Decree remains in effect, if Grantor requests that the United States modify or |
terminate a restriction or easement right and the United States declines to do so, Grantor may
invoke and shall be subject to such Dispute Resolution procedures as exist under the Consent
Decree.

-S. Envi ental Protecti e
a. Grant of Easement. Grantor hereby. grants separately to each Grantee an irrevocable,
permanent and continuing right of access at all reasonable times to the Property. The purposes of

‘'such access are:

‘(1) Monitoring the activities that any settling deféendant under the Consent
Decree or respondents under an administrative order are required by the United States to perform
in implementation of the ROD;

(2)  Verifying any data or information submitted to the United States or to the
state of Oregon; :

(3)  Conducting investigations relating to cont_amination at or near the Site; -
(4) - Obtaining samples; ' ' _ .
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(5)  Assessing the need for planning, monitoring, or implementing additional
response actions at or near the Site;

(6) [mplementing the Remedial Action;

(7)  Determining whether the Site or other Property is being used in a manner
that is prohibited or restricted, or that may need to be prohibited or restricted by this document, a
consent decree or an admlmstratlve order issued by the United States;

| (8)  Performing or overseeing the performance of monitoring actions or other
response actions as defined by CERCLA section 101(25), 42 U.S.C. § 9601(25), on the Property
which are required to be carried out during the Operations & Maintenance phase to be

' implemented after completion of the Remedial Action; and

9 Conducting periodic reviews of the remedial action, including but not
limited to, reviews required by applicable statutes and/or regulations, and performing or
overseeing the performance of any response actions called for by such periodic reviews.

b. Duration of Easement. Access granted under this paragraph expires pursuant to the
following terms:

(1)  Access to Grantee United States for the purposes set forth in
subparagraphs 5.a.(1) through (6) shall expire when EPA, or such
governmental entity as may succeed to its authority, cemﬁes that the
Remedial Action has been completed.

2) Access to Grantee United States for the purposes set forth in
: subparagraphs 5.a.(7), (8) and (9) shall expire at such time as EPA, or such
governmental entity as may succeed to its authority, certifies that the
. Work has been completed.

'(3)  Access to Grantee Gould for the purposes set forth in subparagraphs
5.a.(1) through (6) shall expire at such time as EPA, or such governmental
entity as may succeed to its authority, certifies that the Remedial Action is
complete. '

(4)  Access to Grantee Gould for the purposes set forth in subparagfaphs

~ 5.a.(7) through (9) shall expire at such time as EPA, or such governmental
entity as may succeed to its authority, certifies that the Work is complete.

6. Reserved Rights of Grantor. Grantor hereby reserves unto itself and its successors

“and assigns in interest in the Property all rights and privileges in and to the.use of the Property
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which are not incompatible with the restrictions, rights and easements granted herein. Grantees
acknowledge that the development and use of the Property for warehouse or other industrial use
as described generally on the Site Plans attached as Exhibit C has been found by EPA to be
compatible with the remedial action and is specifically permitted. The parties hereto
acknowledge that Grantor intends to proceed with the development of the Property. Prior to the

~ initiation of any field activities on the Property by either Grantor or Grantee Gould other than site
visits or site inspections, such party shall provide to the other party general notice of its plans.

At such point as excavation or construction is planned, the party planning such activity shall
provide detailed construction plans and a proposed construction schedule to the other. Grantor
and Grantee Gould agree to cooperate and consult in matters of scheduling and logistics to
permit Grantees’ exercise of their rights under the Easement and Grantor’s development of the
Property to proceed. Specifically, until the Remedial Action is completed, whenever Grantor
‘plans an activity that could be reasonably likely to interfere with Grantees’ access, at Grantee
Gould or Grantor’s request, a telephone conference or meeting shall be held to find a mutually
satisfactory schedule for such activities. In the event that Grantor and Grantee Gould cannot find
a mutually satisfactory schedule or agreement on the scope of the activities that Grantor can
perform, the EPA Project Coordinator will meet with the parties and will determine what work
proceeds and on what schedule. The decision of the EPA Project Coordinator shall be final and
not subject to review. Grantor and Grantee Gould agree that they will not request excessive
telephone conferences or meetings under this paragraph..

7. Nothing in this document shall limit or otherwise affect EPA’s or its assignees
rights of entry and access provided by law or regulation.

8. No Public Access and Use. No right of access or use by the general public to any |
portion of the Property'is conveyed by this instrument.

9. Notice Requirement. Grantor agrees, so long as any restriction established by
paragraph 3 above or easement granted by paragraph 5 above remains in effect, to include in any
instrument conveying any interest in any portion of the Property, including but not limited to
deeds, leases and mortgages, a notice which is in substantially the following form:

" NOTICE: THE INTEREST CONVEYED HEREBY IS SUBJECT TO THE
EFFECT OF AN ENVIRONMENTAL PROTECTION EASEMENT AND

DECLARATION OF RESTRICTIVE COVENANTS, DATED L 19 _,
'RECORDED IN THE PUBLIC LAND RECORDS ON , 19__,IN
BOOK____ ___ ,PAGE_____,INFAVOR OF, AND ENFORCEABLE BY,

THE UNITED STATES OF AMERICA AND ITS ASSIGNS.

Within thirty (30) days of the date any such instrument of conveyance is execﬁted Grantor must
provide Grantee United States with a.certified true copy of said instrument and, if it has been
recorded in the public land records, its recording reference.
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10. Administrative Jurisdiction. The federal agency having administrative
jurisdiction over the interests acquired by the United States by this instrument is the EPA. The
Regional Administrator of EPA Region 10 shall exercise the discretion and authority granted to
the United States herein. If the United States assigns its interest(s) created by this instrument,
unless it provides otherwise in any such assignment document, the discretion and authority
referred to in this paragraph shall also be assigned. In addition, after assignment of the interests

. created herein, the assignee of the United States shall receive any and all interests and rights
granted to the United States in this document.

11.  Enforcement. Either Grantee shall be entitled to enforce the terms of this
instrument by resort to specific performance or legal process. All reasonable costs and expenses
of the Grantees, including, but not limited to, attorneys’ fees, incurred in any such enforcement
action, to the extent Grantees have prevailed, shall be borne by the Grantor or its successors in
interest to the Property. In no event shall Grantee United States or its assigns pay attorney fees,
nor shall Grantee Gould pay a share of attorney fees otherwise properly solely allocable to
Grantee United States. All remedies available hereunder shall be in addition to any and all other
remedies at law or in equity, including CERCLA. Enforcement of the terms of this instrument
shall be at the discretion of either Grantee, and any forbearance, delay or omission to exercise
their rights under this instrument in the event of a breach of any term of this instrument shall not
be deemed to be a waiver by either grantee of such term or of any subsequent breach of the same
or any other term, or of any of the rights of either Grantee under this instrument.

12. Damages. Each Grantee shall be entitled to recover damages for violations of the
terms of this instrument, or for any injury to the remedial action, to the pubhc or to the
environment protected by this mstrument

13.  Waiver of Certain Dgﬁenseg Grantor hereby waives any defense of laches
estoppel, or prescription.

14.  Covenants. Grantor hereby covenants to and with the United States and its
assigns, that the Grantor is lawfully seized in fee simple of the Property, that the Grantor has a
good and lawful right and power to sell and convey it, that the Property is free and clear of
encumbrances, except those noted on Exhibit D attached hereto, and that the Grantor will
forever warrant and defend the title thereto and the quiet possession thereof. '

15.  Notices. Any notice, demand, request, consent, approval, or communication that

exiher party desires or is required to give to the other shall be in writing and shall either be served
personally or sent by first class mail, postage prepaid, addressed as follows:
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To Grantor: ' _ To Grantee Gould

Linda Wakefield _ Michael Veysey, Esq.

Schnitzer Investment Corp. ' General Counsel

3200 N.W. Yeon Gould Electronics Inc.
P.O. Box 10047 : _ 34929 Curtis Bivd.
Portland, Oregon 97296-0047 - Eastlake, Ohio 44095-4001
With a copy to:

Anton U. Pardini

The Schnitzer Group

3200 N.W. Yeon
P.O. Box 10047 ,
Portland, Oregon 97296-0047

To Grantee United States:

16. - General Provisi

. a Controlling Law. The interpretation and performance of this instrument
shall be governed by the laws of the United States or, if there are no applicable federal laws, by
the laws of Oregon, where the property is located. To the extent not otherwise speciﬁcally
defined in this document, any capxtahzed term shall bear the meanmg given to it in the Consent
Decree :

b. - Liberal Construction. Any general rule of construction to the contrary'
notwithstanding, this instrument shall be liberally construed in favor of the grant to effect the

purpose of this instrument and the policy and purpose of CERCLA. If any provision of this
instrument is found to be ambiguous, an interpretation consistent with the purpose of this
instrument that would render the provision valid shall be favored over any interpretation that
would render it invalid. :

c. Severability. If any provision of this instrument, or the application of it to
‘any person or circumstance, is found to be invalid, the remainder of the provision of this
instrument, or the application of such provisions to persons or circumstances other than those to
which it is found to be invalid, as the case may be, shall not be affected thereby.
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d. Entire Agreement. This instrument sets forth the entire agreement of the
parties with respect to rights and restrictions created hereby, and supersedes all prior discussions,
* negotiations, understandings, or agreements relating thereto, all of which are merged herein
except for the Gould/Schnitzer Settlement dated October 22, 1997 and the Agreement Between
Schnitzer Investment Corp. And Gould Superfund Site PRPs dated October 22, 1997, which, as
between Grantor and Grantee Gould only, are incorporated herein.

e. No Forfeiture. Nothing contamed herein will result in a forfeiture or
reversion of Grantor’s title in any respect. =~

f.  Joint Obligation. If there are two or more parties identified as Grantor
herein, the obligations imposed by this instrument upon them shall be joint and several.

g. -Successors. The covenants, terms, conditions, and restrictions of this
instrument shall be binding upon, and inure to the benefit of, the parties hereto and upon
successors and assigns in interest in the Property (including the easement granted in paragraph 5
" above) and successors and assigns in interest in the Gould Property and shall continue as a
servitude running in perpetuity with the Property for the benefit of the Gould Property and the
- easement granted pursuant to paragraph 5 above. The term “Grantor,” wherever used herein, and

any pronouns used in place thereof, shall include the persons and/or entities named at the
beginning of this document, identified as “Grantor” and the successors and assigns in interest in
the Property, and heirs and personal representatives thereof. The term “Grantee,” wherever used
‘herein, and any pronouns used in place thereof, shall include the United States of America, and -
_ its designated representatives, and any assignee in the United States’ interest in the easement
granted in paragraph S above, and its designated representatives. The United States covenants
that it will only assign such interest to the State of Oregon or a subdivision thereof. The term
““Grantee” whenever used herein, and any pronouns used in place thereof, shall also mean Gould
and the successors and assigns in interest in the Gould Property, and heirs and personal
representatives thereof. The rights of the Grantee Gould and Grantor under this instrument are
freely assignable only to any person or entity that acquires an interest in the Gould Property or -
the Property, respectively, subject to the notice provrsmns hereof. :

h.  Termination of Rights and Obligations. A party’s nght and obligations

under this instrument terminate upon transfer of the party’s interest in the easement or Property, -
except that liability for acts or omissions occurring prior to transfer shall survive transfer.

i. Qa,pgm The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this instrument and shall have no effect upon
construction or interpretation.

j- m:n_temal_‘g The parties may execute this mstrument in two or more
counterparts which shall in the aggregate, be signed by both parties; eachcounterpart shall be
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deemed an original instrument as against any party who has signed it. In the event of any
disparity between the counterparts produced, the recorded counterpart shall be controlling.

TO HAVE AND TO HOLD unto the United States and its assigns forever.
IN WITNESS WHEREOF, Grantor has caused this Agreement to be signed in its name.
Executed this ___ Day of _;_, 19

SCHNITZER INV ESTMENT CORP.

By:
- Its:
STATE OF OREGON )
)ss.
)
County of )
‘This instrument was acknowledged before me on ., 19__, by
, a8 ' of __ : , a(n) corporation.
Notary Public of Oregon
"
i
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This easement is accepted this ___ day , 19

Executed this ___ day of _ 19 _

GOULD ELECTRONICS INC.
By:
| Its::
STATE OF OHIO )
' )
) - ss.
)
County of )

Before me, a notary public, in and for said, county, personally appeared

— -, known to me to be the person who, as of GOULD ELECTRONICS INC.,

executed the foregoing instrument, signed the same, and acknowledged to me that __ Did so sign
said instrument in the name and on behalf of the corporation as ; that “the same is _
Free act'and deed as , and the free and corporate act and deed of said
corporatlon, and ___ Is duly authonzed to sign sa1d instrument

SUBSCRIBED AND SWORN to before me this

dayof 1997,

Notary Public for Ohio

My commission expires:
| 11117
| 11111
111171
1111
/////
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This easement is accepted this ____ Day of , 19

- UNITED STATES OF AMERICA

U.S. ENVIRONMENTAL PROTECTION |
AGENCY |

STATE OF WASHINGTON )
)
) O ss.
)

County of )

This instrument was acknowledged before me on ,19 __, by
,as . of , a(n) corporation.
Notary Public for Washington

Attachments: Exhibit A - legal description of the Property
Exhibit B - legal description of Gould Property -
Exhibit C -  identification of proposed uses and construction plans for
the Propetty
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EXHIBIT A

_ LEGAL DESCRIPTION FOR :
SCHNITZER INVESTMENT CORP. UNDEVELOPED PROPERTY

A tract of land situated in the Milton Donne Donation Land Claim in the East one-half of
Section 13, Township 1 North, Range 1 West of the Willamette Meridian, City of Portland,
County of Multnomah and State of Oregon, described as follows:

‘A tract of land commencing at the most Westerly corner of “Bridgeport”, said point being the
intersection of the Northwesterly right-of-way line of N.W. Balboa Avenue (vacated) and the
Southwesterly boundary of N.W. Culebra Avenue;

Thence North 44°16'30" West (Deed North 44°16' West) along the Southwestetly right-of-
way line of said N.W. Culebra Avenue 722.72 feet (Deed 722.00 feet) to a point of

. intersection with the Northwesterly right-of-way line of N.W. 61st Avenue;

. Thence North 31°15'41" East (Deed North 31°15' East) along said Northwesterly nght-of—
way line 600.00 feet;

Thence North 44°16 30" West (Deed North 44°16' West) 441.52 feet to the TRUE POINT
OF BEGINNING of the hereinafter described tact of land;

Thence continuing North 44°16'30" West, 375.91 feet;

Thence North 31°15'41" East, 374.22 feet (Deed North 31°15' East, 272.85 feet) to a point
on the Southwesterly nght—of-way line of N.W. Front Avenue; '

Thence South 41°42'10" East along said right-of-way line 485.15 feet;

Thence perpendicular to said nght-of-way line South 48°17'50" West, 340.87 feet to the
TRUE POINT OF BEGINNING

Containing therein an area of 150,784.0 square feet, more or less (3.462 acres, more or less).
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EXHIBIT B

. _ LEGAL DESCRIPTION OF GOULD PROPERTY
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EXHIBIT C

. | IDENTIFICATION OF PROPOSED USES AND
CONSTRUCTION PLANS FOR THE PROPERTY

. PDX3A-17563.7 68160-0019 16



'SIVQ 10% XN 1=-01NON4

8-.0%

- - |

. N

| | i §

' -!r-:.——.“w. \§\\

- T BN
T ". g ¢ -i?:—— 5 §
BliF R TN
=
| :;_“\“{'

52.8° ; .zoo'( :E
& - ]

Proposed development of site to be some combizztion of

warehouse or similar building and paving, of which this =
is one possible site plan. ' .
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